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PROCEEDI NGS

CVSR. HONI GBERG: Al l right.
Where are we this norning? Wat's the first
order of business? M. Sheehan.

MR, SHEEHAN. We had a
di scussion off the record this norning about
the Exhibit 31, which was the spreadsheet,
and your questions about the colums not
addi ng up. The parties have cone to an
agreenent on resolution, and we will be
subm tting probably sonet hing marked 30-A
either tonorrow or Monday that will answer
the question fromthe parties' point of
view. At that point, you can look at it and
see if it answers your questions. But it's
going to require a little nore printing, if
you will.

CVBR. HONI GBERG. Ckay. Thank
you very much. That's good. Anything el se?

MR. SHEEHAN: M. Bersak
submtted the exhibit that they marked, 62,
whi ch shoul d be on your desk. O herw se,
we're ready for M. Kahal.

CMSR HONIGBERG Al right.
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[WITNESS: KAHAL]

Does everybody el se agree with that?
(No verbal response)
CMSR. HONI GBERG Al l right.
Let's call M. Kahal then.
M5. CHAMBERLIN:. Thank you.
l'd like to call M. Kahal to the stand.
(WHEREUPON, MATTHEW KAHAL was duly sworn
and cautioned by the Court Reporter.)
MATTHEW KAHAL, SWORN
DI RECT EXAM NATI ON
BY Ms. CHAMBERLI N:
Q Good nor ni ng.
A Good norning, M. Chanberlin.

Q Woul d you pl ease state your nanme and
enpl oyer.

A Yes. M nanme is Matthew Kahal. Last nanme
is spelled K-A-H A-L. |I'm an independent

consultant retained in this case by Exeter
Associ ates, Inc., which is a contractor wth
the Ofice of Consuner Advocate.

Q Pl ease sunmmari ze your credential s.

A. I'"'ma -- nmy training is as an econom st. |
have B.A., M A degrees in economcs from

the University of Maryland and have
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[WITNESS: KAHAL]

conmpl eted all Ph.D. coursework and

exam nation requirenents. | left a

uni versity teaching position in the late
1970s to pursue a consulting career. In
1981, along with sone associ ates, | hel ped
to found a consulting firm Exeter
Associates. | was with the firmas a

vi ce- presi dent and president for

approxi mately 20 years. |In that capacity, |
was in charge of a | arge econom cs contract
with the Maryl and Departnment of Natural
Resources that involved, anong other things,
the certification of essentially all power

plants that were built in the state

during -- by utilities during that period,
during that 20-year period. In the year
2001, | left Exeter as an enpl oyee and

corporate officer. But |I've continued to
consult with the firmand wth a nunber of
other clients ever since on a nunber of

I ssues, including: Power plant
certification and pl anni ng; power supply
mar kets; financial issues, such as rate of

return, and a nunber of other reqgul atory
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[WITNESS: KAHAL]

I ssues.

Have you previously testified before the New
Hanpshire Public Uilities Conm ssion?

I have. A nunber of years ago | testified
in a Public Service rate case.

Did you file testinony on behalf of the

O fice of Consuner Advocate on

Decenber 23rd, 20137

| did.

That testinony has been prenarked as

Exhi bit 17.

And what is the purpose -- oh, do you
have any changes or corrections to nmake to
your testinony?
| do not.

What is the purpose of your testinony?

My task in this case was to eval uate the
Conpany' s managenent of the Scrubber Project
at the Merrimack coal-fired plant, largely
froma planni ng point of view, eval uating

t he prudence of the actions of conpany
managenent, using accepted regul atory
princi pl es of prudence by this Conm ssion

and the reqgulatory community generally.
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[WITNESS: KAHAL]

The scope of ny testinony, however,
does not include certain prudence issues,
i ncludi ng: The choi ce of technol ogy, the

design of the project, the contractor

sel ection, construction cost control. And
above all, ny testinony does not address any
| egal issues. | don't opine on any | egal

I ssues.

Pl ease summari ze briefly the main points of
your testinony.

There's several main points in ny testinony
that 1'1l highlight here for the

Conmmi ssion's benefit.

This case really cane about because of
an event that took place back in 2008, about
m d- 2008, and that was the change in the
cost estimate for the Scrubber Project,
whi ch went from $250 million to $457
mllion. And that's about an 80-percent
I ncrease. That dramatic change in cost
pronpted the Conpany to undertake what |
woul d call an "econom c viability study of

the project.” This study was presented to

Conpany nmnanagenent in July of 2008. That
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[WITNESS: KAHAL]

study denonstrated that the Project, despite
t he cost increase, continued to be

econom cally viable. The study al so
docunented the benefits to sharehol ders from
the Project, and al so what the rate inpacts
on custoners woul d be. Based on that study,
t he Conpany nmanagemnment approved proceedi ng
with the Project. The budgets were and the
capital spending were authorized. The
Conpany then nade an informational filing
with this Conm ssion, at the Conm ssion's
request, on Septenber 2nd, 2008.

Now, ny testinony critiques that study.
| don't fully agree with it. | characterize
it as being an "aggressive study," a study
that's very optimstic. But at the end of
the day, | don't find it to be inprudent, or
t he Conpany's deci sion-making in the sunmer
of 2008 with regard to proceeding wth the
project to be inmprudent. It's noteworthy,

t hough, that | think that the evidence shows
that, despite the fact that there was a
denmonstration in this study, or a conclusion

in this study, that the Project was
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[WITNESS: KAHAL]

econom cal |l y vi abl e, nonet hel ess, there was
also -- it also denonstrated that there was
a fairly high degree of risk to consuners
associ ated with the Project.

My testinony al so makes the point that
this is a very, very |large project as
conpared to the size of the Conpany. This
is $457 mllion conpared to a capitalization
at that tinme of $1.1 billion. So, this is
al nrost a 50-percent increase in the
Conpany' s asset base. That has enor npus
I mplications, both for sharehol ders and for
the default service custoners that are going
to be expected to pay for this very
expensi ve proj ect.

There is a "however" associated with ny
finding, that the Conpany's decision in the
summer of 2008 was not unreasonabl e; and
that is, within a very, very short period of
time, wthin weeks or a couple of nonths
after Septenber 2nd, the world totally
changed. The world was different in the
fourth quarter of 2008 as conpared to the
third quarter of 2008. And I think that

11
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[WITNESS: KAHAL]

12

we're all famliar wth what those changes
are. There were dramatic changes in
commodi ty markets and dranmatic changes in
gas nmarkets and in the |l ong-term outl ook for
the price of gas, which is a critical input
in the Conpany's study.

My testi nony expl ains why, even though
I could accept what the Conpany did in the
sumrer of 2008, | believe that the Conpany
shoul d have undertaken updates over the
ensui ng three nonths, six nonths, nine
nont hs. And had they done that wth the
fall in gas prices that was taking place --
and | show that the fall in gas places on

t he order of 40 percent or nore, dependi ng

upon what measure one uses -- then that
woul d have -- an updated study woul d have
resulted in a finding that, in fact, the

Proj ect was unecononic. And the Conpany at
t hat poi nt shoul d have nmade that information
avai l able to the deci si on-nmakers and made an
appropri ate recommendation as to how to
proceed. That's the inprudence that | find

for the Conpany: The failure to update its

DE 11- 250} [Day 3/ Morning Session ONLY] {10-16-14}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: KAHAL]

anal ysis and reconsider the nerits of the
Proj ect.

My testinony then goes on to put sone
nmeat on the bones by describing an anal ogous
project that | happen to be personally
I nvolved with during this exact sane tine
frame involving a major utility that was
al so conducting or devel oping a | arge
coal -fired project, that in fact did conduct
such an update after finding that their
project was highly cost-effective in the
summer of 2008, and by early 2009, they
deci ded to cancel the project. And this
only cane about because they carefully
noni tored the econom cs, and they did the
requi site updating. Those are the major
poi nts that are covered in ny testinony.

Q And does that conplete your summary?

>

It does.
Q Thank you.

M5. CHAMBERLI N:  The wi tness
is avail abl e for cross-exam nati on.

CVBR. HONI GBERG I will

conplinment the wtness. That was al npst
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[WITNESS: KAHAL]

exactly five m nutes.

Who's going to be questioning
first? Is it going to be M. Patch or M.
Col dwasser ?

EXAM NATI ON

BY M5. GOLDWASSER

Q
A

Q

Q

Good norning, M. Kahal.
Good nor ni ng.
' m Rachel ol dwasser. |'man attorney at
Or & Reno, and | represent TransCanada in
this matter. | just have a coupl e questions
for you.

Did you review the NERA testinony that
PSNH subm tted on rebuttal ?
| did.
Do you have a copy of that available to you
up on the wi tness stand?
| think that | have their testinony.
don't think that I have all their exhibits.
| don't think you're going to need the
exhi bits for nmy questi on.
Yes. This is the Harri son-Kauf man
testi nony?

That's correct.

14
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[WITNESS: KAHAL]

Yeah, | have that in front of nme. |It's
dated July 11, 2014.
Coul d you turn to Pages 10 and 11 of that
t esti nony.
Yes.
And 1'll summarize here. But if you want to
take a mnute and refresh your recoll ection
as to that testinony...

From Page 10, Line 8, through Page 11,
Line 21, M. Harrison and M. Kauf man
summari ze several, quote, "uncertainties"
Wth respect to the econony in m d-2008
until early 2009.
Yes.
Are those the types of uncertainties that
you are -- you referenced in your sunmary
and i n your testinony?

(Wtness reviews docunent.)
They are, although this discussion is pretty
general and it doesn't have a | ot of
specifics init.

These are ny concerns: As | said, the
wor |l d changed between the third quarter of

2008 and the fourth quarter of 2008. And

15
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[WITNESS: KAHAL]

t hose concerns have to do with basically the
cratering of financial markets that occurred
during that tinme period, which raised the
cost of capital to utilities, at least for a
period of tine, and the devel opnents in
natural gas markets on the supply side, the
so-called "fracking revol uti on" that was
t aki ng pl ace, and, you know, al so, the very,
very sharp downturn in economc activity
t hat took place during that tine, which
frankly, at that tine, none of us knew where
that was going to go. It was a very
unstabl e and scary period of tine.
So, to sonme extent, | think that this
does address the type of concerns | had as
we went into the fourth quarter of 2008.
Q But you would add nore neat on the bones; is
t hat what you're sayi ng?
A |'d add nore detail to it. Sure.
M5. GOLDWASSER:  For the
record, that's Exhibit 24.
BY M5, GOLDWASSER:
Q Do you have available to you Exhibit No. 37?

And if not, | can cone stand with you and

16
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[WITNESS: KAHAL]

show it to you.
| don't believe -- could you tell ne what
that is?

(Ms. Chanberlin hands docunent to

W t ness.)
I*'mshow ng you Exhibit No. 37, which is a
packet of naterials that were provided to
t he Connecticut DPUC by Yankee Gas, which
was a -- which is an affiliate of PSNH, and
was an affiliate at the time of PSNH
Yes. And Ms. Chanberlin has just handed me
a copy. | didn't have a copy wth ne.
"Il give you a mnute to famliarize
yourself with it. [I'mnot sure if you've
seen it before.
I had a chance to briefly review it
yesterday while | was in the hearing room
If you turn to Bates Page 3 of that packet,
that's a Novenber 13th letter from Janet
Pal mer of NUSCO, which | believe is
Nort heast Utilities, to the Connecti cut
DPUC, and it concerns an October 1st filing
and an update to that filing that was

supposed to be provided on Decenber 19th,

17
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[WITNESS: KAHAL]

but the Conpany is seeking an extension.

And t hey say, "Due to the significant
econom ¢ and energy price nmarket changes and
outl ooks since that original filing, Yankee
is in the process of evaluating the inpact
of these market drivers on its nopbst recent
sal es forecast, with the expectation of
devel opi ng an additional forecast by the end
of 2008." Do you see where it says that?

A. No. | think that | nmay be | ooking at the
wrong page. | see a cover letter dated
March 2nd, 2009. That's on Page 5 of the
docunent .

Q Turn back to Page 3.

A Ch, okay. | see that now. It's dated
Novenmber 13, 2008.

Q Yeah, and | just read you the second ful

par agraph of the letter.

A Correct. Yes, | see that now. Thank you.
Q Is this the sort of update that you're
referencing -- or suggesting would have been

appropriate in your testinony?
A. Conceptual ly, yes. | have to say that |

think wiwth regard to the Scrubber Project,
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[WITNESS: KAHAL]

A

which is what | was tal ki ng about, the
stakes were far higher than | think this
filing. | don't want to mnimze the

i mportance for Yankee Gas. But, you know,
if anything, given the fact that we're
dealing with an investnent that's going to
be sonething like at least a third of the
Conpany's asset base, the need for an
update, a tinmely update, i s even nore

i mportant than here. But this is totally
appropriate for Yankee Gas to be updati ng,
based on changi ng condi ti ons.

And i n your opinion, that sentence
references "significant econom c and energy
pri ce market changes." Those were the sane
changes that you highlighted earlier. That
woul d be your reading of the --

Oh, yes, yes. And this was -- Novenber 13,
2008, that was right in the mddle of the
financial and economi c crisis that was

t aki ng pl ace.

And |'m going to ask you to turn to Page 24
of that sanme docunent.

| have that.

19
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[WITNESS: KAHAL]

The second full paragraph, third sentence in
reads, "Natural gas prices, as neasured by
Henry Hub, al so saw a plunge in 2008 and are
expected to renmai n bel ow recent history for
t he next several years for reasons simlar
to those affecting oil. But, also, and

per haps nore inportantly, prices are likely
to renmai n depressed because of the newy

di scovered and expl oitabl e supply response
avai |l abl e fromthe unconventi onal sources,
(shale plays).” Did 1l read that correctly?
Yes.

Is this the sort of infornmation that you
woul d have expected to see in an update to
PSNH s Sept enber 2nd, 2008 filing?

| would hope so. | would hope that, if the
Conmpany conducted an update, there woul d be
sone thoughtful consideration of the
econom c forces that were at work, even

t hough those econom c forces were not
totally understood at the tine. What was
under stood was that there was sone naj or
change taki ng place that was not evident in

July of 2008 when it did its origina

20
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[WITNESS: KAHAL]

21

anal ysi s.

M5. GOLDWASSER: | have no
further questions.

CVMSR. HONI GBERG  Thank you.
Who's going to be going next? M. Fabish?
M. lrwin?

M . Fabi sh has no questi ons,
he nouths. M. Irwin also has no questi ons.
He agrees. Who's going to be next? The
Conmpany, M. Bersak?

MR. BERSAK: | believe so.
Yes, sir.

EXAM NATI ON

BY MR BERSAK:

Q
A

Good norning, M. Kahal.
Good norning, M. Bersak. Good to see you
agai n.
Yes, it is. You know who |I am

MR. BERSAK: M. Kahal and |
had the opportunity to work together wth
his former firm Exeter Associ ates, nany

years ago. By "many," |I'mnot talking
years, |I'mtal king decades. It was about 30

years ago that | worked wth Exeter
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[WITNESS: KAHAL]

A

22

Associ ates on a nunber of cases, and it's a
pl easure to work wwth M. Kahal again here
t oday.

| stopped counting after 20.

BY MR BERSAK:

Q

A
Q

" msorry. | gave your secret away.

Earlier this norning you started off
your testinony by tal king about the scope of
your testinony. And you indicated that
there were two things that you did not
i nclude in your testinony, | believe. One
of them was, you were not opining on the
actual construction project itself; is that
correct?

Ri ght. The cost controls and how t he
Conmpany managed the Project froma
cost-control standpoint.

And | believe that, either in your testinony
or in your data request, you said you pretty
much deferred to the review that was done by
Jacobs Consultancy with respect to those
matters.

That's correct.

And t he second thing you said was that you
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[WITNESS: KAHAL]

23

were not discussing any of the |egal
argunents that the Conpany had with respect
to whet her the Conpany was required, as a
matter of law, to install this technol ogy at
Merrimack Station.

That's right.

And you repeat that several tinmes throughout
your testinony. For exanple: If you take a
| ook at Page 5, Line 16, you say, "I take no
position on this or any other |egal issue

t hat has been raised in this docket"; and
simlarly, do you agree, also at Page 7,
Line 9, "I do not address the Conpany's

| egal argunents.” |Is that correct?

That's correct.

MR, BERSAK: And | would --
for sinmplicity's sake, | have a nunber of
data request responses nmarked that I'd |ike
to have entered as the next exhibit.

There's 14 of them here. They are M.

Kahal 's responses to PSNH s Data Requests
Nos. 3, 4, 5, 9, 13, 30, 37, 48, 57, 59, 61,
65, 67, and his data request response to

Staff's Request No. 4. |It's a package.
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[WITNESS: KAHAL]

Rat her than going up 16 different tines, |
think this will be nmuch nore efficient. And
as soon as --
CVMSR. HONIGBERG So this
package is going to be 637
MR. BERSAK: Yes, please. So
t he packet of 14 data requests will be
mar ked for identification as Exhibit No. 63.
(The docunents, as described, were
herewith marked as Exhi bit 63 for

identification.)

BY MR BERSAK:

Q

A

Did you have an opportunity to take a | ook
at the first three itens in this packet, M.
Kahal , your responses to PSNH Questions 1-3,
1-4, and 1-5?

(Wtness revi ews docunent.)
Again, in response to the Conpany's
questions after receiving your testinony,
you reply that you're not expressing any
| egal opinions regardi ng the Conpany's
obl i gati ons concerning the Scrubber;
correct?

That's correct.
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Q Woul d you agree that, notw thstanding the
fact that you are not addressing those | egal
I ssues, that they are nonethel ess very
i mportant to the issues in this case?

A I won't dispute that. It's -- | don't think
it's relevant to ny testinony.

Q Were you here yesterday when M. Frantz
testified, and part of his testinony
i ndicated that, in his mnd, the first
hurdl e that needed to be addressed by the
Commi ssion in this proceedi ng i s whet her
I ndeed the | aw enacted by the State
Legi slature in 2006 created a mandate for
the Conpany to install this technol ogy at
Merrimack Station?

A Yeah, | was here during his testinony.

Q On line -- on Page 4, Line 14 of your
testinony, if you can take a | ook at that,
pl ease.

(Wtness reviews docunent.)

Q Take a | ook where you testify that this case
i nvol ves PSNH s conpliance with the statute
enacted by the New Hanpshire Legislature in

2006 that requires the owner of the two-unit
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Merrimack coal -fired power plant to reduce
em ssions of nercury by 80 percent. And
then you recite 125-0O 11 through 18, or the
"Scrubber Law." Do you see that?

A l"msorry. Wiich page is that? Fourteen

did you say?

Q It's Page 4, Line 14.

A Ch, Page 4, Line 14.

Q I think |I transposed it earlier. So it's ny
fault.

A. Yes, | see that. Yes.

Q And you woul d agree, would you not, that

conpliance with a statutory requirenent
woul d be a prudent course of action for a
utility?

A | certainly woul dn't advocate not conplying
with the | aw

Q In fact, if you take a | ook at Exhibit 63
and turn to your response to Question No. 30
fromPSNH, is it correct that your response
to whether it's ever prudent for a utility
to ignore the law was, "It is not M.
Kahal's position that it is prudent for a

utility to intentionally ignore the | aw. "

26
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A

I would agree with that.

And in addition, if you could turn, please,
to response to Question 57, Subpart C, which
is also in Exhibit 63, you again repeat your
position that you do not dispute the

I mportance of | egal conpliance; is that
correct?

That's correct.

Now, if you go back to Page 4 of your
testinony, Line 17, you testify that
conpliance is to take place through the
install ati on and operation of a Scrubber
system Do you see that testinony?

| do.

And you certainly agree that that is exactly
what PSNH did, install and operate a
Scrubber system correct?

Yes. |t becane operational, | believe, in
the fall of 2011.

Now, certain parties to this proceedi ng have
taken the position that the Scrubber Law did
not require PSNH to install the Scrubber,
that there were other alternatives that

coul d have been pursued.

27
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In fact, in your testinony at Page 7,
Line 25 [sic] -- and I'Il give you an
opportunity to find that -- you claimthere

were, quote, Three potential alternative
actions that could have been pursued if

aut hori zed by the | awful authority. Do you

see that?
A Yes.
Q Now, you used the qualifier, "if authorized

by the lawful authority."”
Consi stent with what we di scussed a
nonent earlier, does that nean that whatever

was done had to conply with the | aw?

A "' mnot disputing that.
Q So you agree that --
A Yes. And | think that you quoted that

testinony. The clear inplication -- and I
may have said this in a data response,
don't recall -- was that | was never
claimng that these alternatives woul d be

taken unilaterally by PSNH.

Q So, if an alternative required prior

aut hori zation, say froma state regul atory

authority, that would be a prerequisite to
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PSNH s use of that alternative?

A Ch, | don't know. I'msinply not asserting

that this shoul d have been done
unilaterally. | don't know what
aut hori zati ons would be required to
undertake these actions. |It's possible that
t he Conpany does have the unil ateral
authority to undertake these actions. [|I'm
certainly not asserting that to be true.

Q | understand. Thank you

Wul d you take a | ook, please, at your

response to Data Request 1-9 from PSNH
That also is in Exhibit 63. In this data
request, the Conmpany asked you about the
alternatives available to it in |lieu of
installation of the Scrubber. As part of
your response to that question, didn't you
answer by stating, "M. Kahal is not
expressing a |l egal opinion on the
feasibility of the options. That woul d be
for the Comm ssion and/ or New Hanpshire
Legi slature to determ ne"?

A Yes.

Q So you woul d agree that it's inportant for
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this Conmm ssion to deci de exactly what M.
Frantz said, that we need to understand the
| egal issues that you don't address in your
testi nony, issues such as whet her
installation of the Scrubber technol ogy at
Merrinmack Station was a | egi slative mandate
with a fixed deadline. Do you agree?

Yes and no. There's a "yes" --

I'd like to hear the "yes" part.

[ Laught er]

The | egal issues have been teed up. They've
been di scussed by the Staff, as you just
menti oned, and certainly discussed on
nmul ti pl e occasions by the Conpany. And I
understand that. And since the |egal issues
have been teed up, |'m sure the Conmm ssion
w |l address them There's no doubt they're
I mportant.

I think the "no" part of it -- and I'm
sorry | have to get to that. But the "no"
part of it is it's really not pertinent to
my testinony. M testinony is that the
Conpany absol utely had an obligation, and

shoul d have, in light of the dramatically

30
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changi ng and f ast-changi ng econom c and
mar ket condi tions, conducted an update. The
update woul d be an informational filing.
There's no | egal issue over whether the
Conmpany could nake an informational filing
and recomendati on to the Conm ssi on.
Nowhere do | suggest that the Conpany shoul d
be taking unilateral action. But | believe
that the Conpany is the prine nover in
movi ng forward with the update. That
i mplicates no legal issues. So that would
be the conpl ete answer.
Thank you. | appreciate that.

Wul d you agree that, if this
Commi ssion had held that the Scrubber was
i ndeed a |l egislative nandate with a fi xed
deadline, that a prudent utility would be
gui ded by such deci si on?
The Conpany shoul d, of course, take into
account the | egal concl usions reached by the
Conmi ssi on.
And woul d you al so agree that an inportant
prelimnary | egal matter of inportance is

who made the choice to install the
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Scrubber -- that is, whether it was the
Legi sl ature and not PSNH t hat made the
choi ce?

M5, CHAMBERLI N: Your Honor,
' mgoing to object to this line of
questioning. He said he's not giving a
| egal opinion, and this |ine of questioning
goes on and on about what the | egal
obl i gati ons were.

CMSR. HONI GBERG M. Bersak.

MR. BERSAK: |'m not asking
what the | egal obligations were. | believe
this witness has testified, in his opinion,
t he Conpany was i nprudent. But he doesn't
addr ess sone overarching i ssues with respect

to whether any of his testinony is indeed

relevant if, in fact, the first hurdl e that
M. Frantz described yesterday -- that is,
the exi stence of a |l egal mandate -- was
t here.

CMSR. HONI GBERG | know |' ve

heard himsay at |east a dozen tines now
t hat the Conpany needs to conply with the

| aw and that | egal conpliance is outside the

32
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scope of his testinony. And | heard what
you just said. | saw-- | don't really see
that as much different fromwhat he's

al ready done. Am | m ssing sonething?

MR. BERSAK: No, but | believe
that the witness is al so an expert in
prudence. And | believe, in addition to
this case, he discussed with ne this norning
that he's testifying as a prudence expert
down in Louisiana again. And |I'mgoing to
ask him about his expertise regarding issues
of prudence.

(Comm ssi oners conferring)

CMSR. HONI GBERG ~ Conmi ssi oner
| acopi no points out that the prefiled
testi nony on Page 16 does contain a
di scussion of -- a nore extended di scussion
of prudence and the standards that the
Conpany needs to follow. It's not entirely
clear to ne that M. Bersak is exactly
there. But given that, | think we're going
to let himcontinue, at least for alittle
whi | e.

But | would certainly

33
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encourage you, M. Bersak, not to expect the
Witness to give you a different answer the
eighth or ninth tinme you ask hi mabout the
scope of his testinony.

MR, BERSAK: | hope he's
giving ne -- hopefully he'll give ne the

sane answer over and over again.

BY MR BERSAK:

Q

| believe that the question that was out
there was whether it's an inportant
prelimnary | egal matter for prudence

pur poses of who nade the choice to instal
the Scrubber, the Legislature or PSNH.
Well, the first part of the answer is, no,
it's not inportant for the analysis that |
did for ny testinony. It's certainly

i nportant to the Conpany as to what its

| egal requirenents are. | do note in ny
testinony -- in fact, | alluded to it
briefly in the sunmary -- that the Conpany,
in the sumer of 2008, nade a decision --
that i s, the nmanagenent, actually, of
Northeast Utilities nade the decision to

aut hori ze the Project and to proceed.
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That's clearly stated in the exhibits which
are Conpany docunents that are attached to
my testinony.
Q Is it your opinion that the Conpany
managenment had the ability to not nove
forward wwth the Project under the | aw?
I*'m not expressing a | egal opinion on that.
Soif the --
It's the sane answer the tenth tine.

Sur e. If this Comm ssion was to deci de that

o >» O >

t he Scrubber installation at Merri mack
Station was not the result of a PSNH
managenent choice froma range of options,
woul d you agree that such a decision would
have a significant inpact on the

determ nati on of the Conpany's prudence?

A | can't speak to the prudence anal yses of
other wtnesses. It wouldn't affect m ne,
ny testinony.

Q Even if it was this Conm ssion that was to
deci de that and not other w tnesses?

A. The Conmi ssi on, obviously hearing the entire
case, hearing all the evidence, considering

all the legal argunents, can nake the
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determnation that it deens appropriate. |
nmean, other than that, | don't know how I

can respond to your question.

Q And what ever determ nation the Conm ssion

makes, the Conpany has -- as a reasonabl e
utility should ook at it and act

accordi ngly.

A Act appropriately, yes.

Q Thank you. Since you're testifying on

behal f of the Ofice of Consuner Advocate,
would it be inportant for you to know
whet her your client has admtted that the
Scrubber Law requires PSNH to install such
t echnol ogy by July 2013?

M5. CHAMBERLIN: 1'mgoing to
object to that. That's a
m scharacteri zati on of the OCA' s position.

CMSR. HONI GBERG  Can | hear
t he question again?

MR. BERSAK: Sure. | asked
M. Kahal that, since he's testifying on
behal f of the Ofice of Consuner Advocate,
would it be inportant for himto know

whet her his client has admtted that the
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Scrubber Law requires PSNH to install such
t echnol ogy by July 2013.
M5. CHAMBERLIN:. The OCA has

not been a witness in a proceeding to nake

adm ssions. |'mnot sure what he's talking
about. There are various filings where the
OCA and other parties will refer in general
to the |l aw and building a scrubber. But it

has no rel evance to this witness's
testinony, and it's a m scharacterization by
PSNH sayi ng that the OCA, you know, adnmts
that the |l egal authority was with PSNH |
nmean, that's sinmply not true.

CMSR. HONI GBERG M. Bersak.

MR, BERSAK: Well, what |I'm
referring to is a statenent made in a
menor andum of law filed with this Comm ssion
i n Docket 08-103 by the Consuner Advocate's
Ofice, at Page 6, where that pleading
states, R S. A 125-Orequires PSNH to reduce
nmercury em ssions by 80 percent by
installing a scrubber technol ogy at
Merrimack Station no later than July 1,

2013. According to the State Suprene Court,
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in Kell eher v. Marvin Lunber, a party's
pl eadi ng may be used as evi dence and as
adm ssion agai nst themin that proceeding or
ot her proceedi ngs.

So we have a pl eadi ng before
this Comm ssion where, to further their
| egal argunent, the Consuner Advocate stated
that the Scrubber Law required us to install
t he Scrubber. Now, years later, they're
sayi ng they never said that.

CMSR. HONI GBERG  Yeah, now
you're flying at 30,000 feet, because you've

got a witness in front of you who's

testifying about much nore -- a nuch
different tine frane. | understand why you
m ght want to ask him would it be -- a

question along the |lines of what you asked.
And if you want to show hi mthat statenent
and say, "Is this significant to you in your
assessnment and your testinony,” | think you
can ask himthat. And |I think we my

al ready know what the answer is. But I

t hink your -- you should be entitled to do

t hat . Wiet her that is characterized, then,
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as an admi ssion is a conpletely separate
I ssue, and what | egal relevance it m ght
have is going to be deci ded el sewhere.
You' ve got this witness in front of you, and
you should be allowed to ask himif a
statenment that was made by soneone, however
it's characterized, is significant to his
opi nions. So you can proceed al ong those
i nes.

MR, BERSAK: Thank you.

BY MR BERSAK:

Q As part of the preparation for your
testinony, would it be relevant to you to
know that in a legal pleading filed wth
this Conm ssion in a predecessor docket to
this, that the Consuner Advocate's Ofice
had stated that the |aw required PSNH to
install Scrubber technol ogy at Merri mack

Stati on?

A No, and for the sane reason that the

Conmpany's | egal position, on which I'm not
opi ni ng, has no effect on ny testi nony,
which is that the Conpany was i nprudent for

failing to do an update.
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And M. Bersak, | think that you know
me well enough to know that ny testinony
woul d have been the same, regardl ess of
which client | was testifying on behalf of.
And | appreciate that, because as you
stated, you know, many times now, your
testinony is based not upon the existence of
a |l egal nmandate, but putting that aside for
pur poses of your presentation.

That's correct.
| under st and.

It's ny understanding that, in your
testinony you identified the 2008 to early
2009 tinme franme as being the critical-tineg;
that "critical tinme period" where we coul d
have potentially changed course on the
Scrubber Project; is that correct?

Yes.

If you take a | ook at your testinony, on
Page 9, Line 15, you'd agree that you point
to the end of 2008 and early 2009 period as
the "critical tinme" where reconsideration by
either this Conmm ssion or the Legislature,

whi chever had jurisdiction, would have been
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appropri ate.

Yes.

When you prepared your testinony, you were
not aware of the fact that during this
precise tinme period, the New Hanpshire
Legi slature had, in fact, reconsidered the
Scrubber Law and deci ded not to enact

| egi sl ati on that woul d have anended that | aw
or changed it.

Ch, that was discussed extensively in the
Conpany's rebuttal filing.

That wasn't the question, though.

The question was: Wen you prepared
your testinony, you were not aware of that,
were you?

That's right.

In fact, if you take a | ook at your response
to Data Request 1-65A -- that should be in
Exhi bit 63 -- where we asked you, Are you
aware of the Legislature's actions in the
spring of 2009 not to change or anend the
Scrubber Law, your answer was "No."

That's right. And having -- even if | had

known that, it wouldn't alter ny testinony.
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So you are not aware that during the precise
tinme period you specified as part of the
| egi sl ati ve process to consider two bills
t hat woul d have anended the Scrubber Law,
t he Legi sl ature was presented with comments,
studies and testinony froma nultitude of
parti es debating the pros and cons of
continuing with the Scrubber Project.
| don't --

M5. CHAMBERLIN: | object.
He's answered the question already.

CVBR. HONI GBERG | agree.

Sust ai ned.

BY MR BERSAK:

Q

Wul d you agree that, as part of its powers,
t he Legislature had the ability to consider
broad public interest considerations that
went beyond nere econom cs of the Project,
such as the creation of jobs?

|'d agree wth that.

And | believe earlier today you said that
during this precise tine period that we're
tal ki ng about, there was a "cratering of the

financi al markets"?
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Yes.
And woul d you agree that that "cratering of
t he financial markets" led to significant --
a significant recession?
An extrenely serious recession nationw de.
Which led to significant unenpl oynent around
the country?
It did.
And | Dbelieve you said that, at that point
in time no one knew where it was going to
go; is that correct?
I think that there was a | ot of fear and an
enor nous anount of uncertainty, even in
anong prof essional econom sts as to how
serious it would get.
So, at that point in tine, would it be
unreasonabl e for a | egislature to consider
br oader public interest benefits, such as
the creation of a thousand or nore jobs
during this recession, as a reason why this
Proj ect should go forward, notw t hstandi ng
argunents by others that it should be
st opped?

MS. CHAMBERLI N:  Your Honor, |
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object. This wtness is not an expert on
| egi sl ative policy, and it's goi ng beyond
hi s testi nony.
CMSR. HONI GBERG M. Bersak.
MR. BERSAK: The witness is an
expert on prudence. He's said in his
testi nony that there should have been a
reconsi deration by the appropriate authority
during the 2008-2009 tine frane, which is
exactly what this Legislature did. He's
testifying as to the econom cs of the
Project and why economcally it m ght not
want -- m ght have been reconsidered by the
appropriate authority, but did not address
public interest considerations such as j obs.
CMSR. HONI GBERG  Overr ul ed.
Do you renenber the question?
THE W TNESS: Yes.
A I think there was a reference to a thousand
j obs?

BY MR BERSAK:

Q Yes.
A A thousand construction jobs?
Q Yes.
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A

I don't know whether a thousand is a correct
nunber or not.

vell --

But this is a |large construction project.

It involved a ot of at |east tenporary jobs
t hat woul d be creat ed.

I think your questionis: |Is this
sonet hing that at | east m ght be appropriate
for the Legislature to consider in its broad
public interest consideration? And | have
no dispute with that. | don't think it has
anything to do wth the Conpany's prudence
obligation. But the -- but |I think what's
implicit in your question is that the
Legi slature may well be interested in things
beyond t he Conpany's prudence -- issues
beyond t he Conpany's prudence.

In your testinony at Page 34, Line 11, is it
true that you indicate that by 2010, it was
too late to change course for the Cean Ar
Pr oj ect ?

That's a judgnment on ny part. | tend to
think that by the tine we got to 2010, we

were beyond the point of no return with this
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proj ect because of the spending at that
poi nt .

Q So, | take it, your testinbny is you were
not aware that the Legislature had, in fact,
reconsi dered the Scrubber Project during
2009, are you?

CMSR. HONI GBERG ~ Sust ai ned.
MS. CHAMBERLIN: | object.
[ Laught er]
CVMSR. HONI GBERG  He's al ready
answered it three times now
MR. BERSAK: Yeabh,
under st and t hat.

BY MR BERSAK:

Q What | was going to is, are you aware that
t he New Hanpshire Legislature adjourns its
sessi on each spring and does not come back

to sit until the beginning of the foll ow ng

year ?
A I don't know the Legislature's schedul e.
Q So, by the next tine the Legislature would

have reconvened in 2010, according to your
testinony, it was too |late to change course.

MS. CHAMBERLI N: Your Honor,
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he has agreed with what he has witten in
his testinony. And he said he doesn't know
what the | egislative schedule is, so he
can't really answer that question.

CMSR. HONI GBERG | don't know
that he can't answer the question. That's
overrul ed.

Can you answer the question?

THE W TNESS: I think the
question is -- | think froman econom c
feasibility standpoint, say m d-2010 | think
woul d have been too |ate to cancel this
project, as a practical natter, because of
the rate of spend that was taking place on
it. The nore appropriate tinme frane woul d
have been | ate 2008, begi nning of 2009.

MR. BERSAK: Ckay. Thank you.

BY MR BERSAK:

Q

I n Septenber of 2008, this Comm ssion issued
an order that held that retirenent of
Merrimack Station was not an alternative
avai |l able to PSNH as a neans of conplying

w th the Scrubber Law

In light of that ruling fromthis
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Conmmi ssion, isn't it possible that a
reasonabl e person would find that retirenent
of Merrimack Station was not an option
avail able to conply with the | aw?

M5, CHAMBERLI N: Your Honor, |
object. The characterization of the
Comm ssion's order is inaccurate, and
there's nultiple pleadings discussing, you
know, the role of retirenent and how it
could be done. It's a legal analysis. It's
al ready taken place. |It's beyond this
W tness's testinony. The question is
I nappropri ate.

CVMSR. HONI GBBERG M. Bersak.

MR. BERSAK: |'m not asking
for a legal opinion. |1'masking for his
opi ni on as an expert on prudence, as to if a
regul atory agency such as this Conm ssion
had rul ed on an order that retirenment of
this station was not a neans of conplying
with the aw, would a reasonable utility
read that and feel that that alternative was
not available to them

CVMSR. HONI GBERG | think one
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of the bases of Ms. Chanberlin's objections,
and it was a good one, is that you didn't
ask your question as a hypot heti cal
regardi ng a possi ble order by a Conm ssion.
I think all of you would agree that there's
been orders all over the map regarding
retirenent, and there nmay have been orders
at other tines that said other things about
retirement. | think if you want to ask him
t he hypothetical that you just articul at ed,
that's a question that probably woul dn't
draw a valid objection. So, want to try
t hat one?

MR. BERSAK: Let ne rephrase
it.

BY MR BERSAK:

Q I f, hypothetically, this Comm ssion, in an
order issued Septenber 22nd, 2008, had
Issued a ruling that retirenent of Merrimack
Stati on was not an alternative that would
have conplied with the Scrubber Law, would a
utility such as PSNH be reasonable in
readi ng that and taking that alternative off

t he t abl e?
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A No.

Q  No? Why?

A ' mnot sure | understand what you nean by

"taking it off the table.” It's still ny
contention that the Conpany shoul d have
undertaken an update of its economc
viability anal ysis and custoner i npact
anal ysis to take into account these
dramati cal |y changi ng econom ¢ and mar ket
conditions -- the reason being, in your
hypot heti cal you were hypothesi zing a
statenment by the Comm ssion based on current
law. The point is that current |aw can be
changed.
Q But we're not aware that the Legislature
consi dered such a change and chose not to --
(Court Reporter interrupts.)
MR. BERSAK: -- not to nake
t hat change that he just testified about.
MS. CHAMBERLI N:  Obj ecti on.
CMSR. HONI GBERG ~ Sust ai ned.
BY MR BERSAK:
Q Your third alternative to installation of

t he Scrubber Law was to di vest the Merri mack
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Station plant, paren, if possible, and | eave
the mercury conpliance problemto the new
buyer. |Is that correct?

Yes.

I would refer you to your response to Data
Request No. 13 that's in Exhibit No. 65
[sic].

|*'ve got that in front of ne.

CVMSR. HONI GBBERG  It's

Exhi bit 63.

MR. BERSAK: l'msorry. M
three looks like a five. |I'msorry. |
apol ogi ze.

BY MR BERSAK:

Q

A
Q

In this data request, PSNH asked you what
you neant when you said "divest the
Merrimack plant (if possible).” And you
responded that the qualifier, "if possible,"”
meant if divestiture was both | egal and
practically feasible and if there was a

qual ified buyer for the plant; is that
correct?

Yes.

So, again, you qualified your answer here

51
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Q
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with the first obligation, that any
alternative pursued by PSNH had to conply
with the | aw

Yes, | agree with that.

And for divestiture to be a realistic
alternative, you responded that there woul d
have to have been a -- it would have to be
practically feasible and there would have to
be a ready, willing and abl e buyer.
Qual i fied buyer, yes.

And in response to Subpart B of the question
in No. 13, it was your assunption that, once
di vested, that the buyer would then becone

t he new owner of that station.

Yes. That would be true, unless the owner
decided to flip the plant to sone ot her
owner .

And then that owner woul d have to determ ne
how best to conply wth any em ssi ons
reductions requirenents that were required
under law, is that correct?

The owner woul d have to conply with what ever
the law is or turns out to be.

Because if you go back to Page 4 of your
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testi nony which we discussed earlier, you
said that the |l aw required the owner of
Merrimack Station to reduce em ssions

t hrough installation of a Scrubber system by
that July 2013 date; correct?

Yes.

So, in light of this obligation under the

| aw f or whoever owns the plant to install a
Scrubber, would you agree that a buyer woul d
have consi dered the Scrubber Law to be a
significant economc liability that it would
have to take into consideration when naki ng
any bid proposal on that plant?

It would have been priced into the bid or --
' mnot even saying that there would be a
bid. It mght have been a negoti ated sal e.
But it would be priced into the transaction
out cone.

And that's -- you've testified on

di vestiture of assets several tines; have
you not ?

| have.

And | believe | recall one where you

testified before the Rhode | sl and Public
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Utilities Conmm ssion here in New Engl and
regar di ng New Engl and Power and Narragansett
El ectric's divestiture of their generating
assets.

Yeah, that was probably 15 years ago.

As part of that testinony, do you recall

I ndi cati ng exactly what you said here today,
which is that the existence of an econom c
liability would be a factor that a bidder
woul d take into consideration, and they
woul d adj ust their price accordingly?
That's right. It would be priced in.

Have you reviewed M. Reed' s testinony on
behal f of the Conpany regardi ng his opinions
on the viability of divestiture of Merrimck
Station as an alternative?

| |l ooked at them briefly, yes.

Wth respect to the issue we were tal king
about -- that is, the adjustnent of a price
to deal wth the potential econom c
liability of em ssions reduction technol ogy
t hat a new buyer mght face -- M. Reed

i ndi cated that a buyer would likely factor

in at | east the estimted project cost, if
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not nore, into a bid price. Do you disagree
with his testinony?

| think I would put it alittle nore
precisely. It depends, | think, exactly
when the divestiture took place. | think
that what the -- since the Project has

al ready been started, | would think that
what the buyer would price in would be the
costs that it would incur to finish the
Project, which mght be less than the entire
anount .

Duri ng the course of any such hypotheti cal
di vestiture process, since construction had
started, would a prudent utility conti nue
construction or stop it and see what
happens?

It would depend on circunmstances. To ne, it
woul d be | ogical that what woul d happen is
that the project would continue and t hat

the -- if there was a divestiture taking

pl ace -- and that is, if the buyer, in fact,
expressed an interest in conpleting the
project -- then what m ght happen -- and

this is very hypothetical -- is that the
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contracts may get transferred -- that is,
the construction contracts m ght get
transferred to the new buyer, and then they
woul d becone an obligation of the new buyer.
| understand. Thank you.

If you would take a | ook at your
testinony at Page 8, Line 25. That's where
you testified that an appropriate renmedy for
any i nprudent action for any utility must
take into account benefits that would
mtigate costs that would ot herw se be
I ncurred by custoners; is that correct?

Yes.

So, let's say, if we talk about this

hypot heti cal divestiture, if, as part of a
hypot heti cal divestiture process, a bidder
woul d have nade an adjustnment to their price
t hat exceeded the cost that PSNH i ncurred to
in fact build the Scrubber, then custoners
are better off by the course of action PSNH
took; is that correct?

| don't know. There would have to be an
anal ysis done to nake that determ nati on.

It's a very hypothetical circunstance.
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Q | understand. The reason for your testinony
With respect to having to take i nto account
mtigation, is that based upon |like a
causation theory -- that is, custoners
shoul d not receive the mtigating benefits
of autility's investnent if they're not
obligated to pay for that investnent?

A I"'ma little confused by the -- could you
refer me back to the --

Q Sure. Page 8, Line 25, where you tal k about
t he i ssue about if there was an inprudent
finding, that mtigating benefits nust be
taken into consideration.

CMSR. HONI GBERG M. Bersak,
| don't see that on Page 8, Line 25. But I
may be | ooking at the wong --

M5. GOLDWASSER: | don't
ei t her.

THE W TNESS: | don't.

MR. BERSAK: Let nme go find
it.

BY MR BERSAK:

Q If I could refer you to, rather than | ooking

at the specific place we were | ooking at,
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| ook at Page 9, Line 11, where you say, "The
follow ng testi nony di scusses alternatives
that could have mtigated an uneconomn c
out cone. "

(Wtness revi ews docunent.)
Yeah. Yes.
| don't know where | -- Page 8. Let's take
a | ook at Page 8, Line 27.

(Atty. Bersak conferring with M.

Tillotson.)

Ckay. Sorry. It's not... let nme ask the
question this way: Wuld you agree that any
mtigating factors that | essen harmto
custoners nust be taken into account if an

i nprudence findi ng was nade by the
Commi ssi on?

| think so, but let ne try to clarify.

The mtigation that | think that you're
referring to in your question really doesn't
go to the issue of whether there was
I mprudence. Instead, it's really nore of a
danmages question. And if the Conpany was
i nprudent and the Conpany takes neasures to

mtigate the harm associated wth that
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59

I mprudence, absolutely that shoul d be taken

into account. | think that's what you neant
by your question, and that's how | interpret
it.

Thank you.

I would |ike you to turn your attention
if you could -- now | hope |I have the right
reference this tinme -- to Exhibit 63,
response to Data Request 48. Tell ne when
you have that.
|'ve got that.

All right. 1In this question, PSNH asked you
about your testinony where you said an
econom ¢ analysis included in PSNH s report
to this Conm ssion in Septenber 2008 "was
technically defensi ble and not
unreasonable.” | believe that's sonething

t hat you di scussed earlier today; is that
correct?

Right. In the interest of brevity, | didn't
go into as much detail as in this answer,
but yes.

Now, that Septenber 2008 anal ysis, do you
agree was prepared and filed by PSNH
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[WITNESS: KAHAL]

pursuant to a specific directive of this
Conmmi ssi on?

A. Yeah, it was an informational request.
That's ny understanding. And this study --
this is essentially the sane anal ysis that
was presented to nanagenent earlier that
sumrer .

Q Let ne make sure | have the right page this
tinme. Take a | ook at Page 23 of your
testi nony at Line 3.

(Wtness revi ews docunent.)

Q Do you see where you testify that the $11
gas price used in the Conpany's economnic
anal ysis was, "an accident of timng"?

A Yes.

Q If you could turn to your data request
response to Question No. 37 that is included
in Exhibit 63, I would appreciate it.

A |*ve got that.

Q Now, we asked you what you neant by your
phrase, "an accident of timng." And in
t hat response, isn't it correct that you
equat e that phrase, "accident of timng,"

wth "bad | uck"?
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(Wtness revi ews docunent.)

A Bad | uck or happenstance. That's right, in

that, | believe that there m ght have been a
very, very different outcone if an anal ysis

had been done either in 2007 or 20009.

Q So it was just "bad luck" for all of us here

today that the Comm ssion chose
Sept enber 2008 as the date for the Conpany

to prepare that econom c anal ysi s.

A No. The tim ng of the econom c anal ysis

t hat was done was pronpted by the change in
t he Scrubber Project budget from 250 to 457.
| believe, if | have ny tine lines right,

t hat nmay have been known by the Conpany in
the May or June tine frame, even though it
was nmade public in August. And that's what
pronpted the Conmpany to proceed and do a new
economc viability study. And that econom c
viability study then provided the basis for
managenent approval of the project.

And | Dbelieve your rebuttal w tnesses,

M. Large and Vacho -- | apologize if I'm
nmessi ng up the nanes -- but they even nade
the point, in response to TransCanada
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W t ness Hachey, that the $11 gas price,
which is a figure way outside of historic
norns -- and, you know, certainly the
pricing norns since 2008, because that's
what the market was back in the sumrer of
2008, and that's all, really, I'msaying in
this answer and | was in ny testinony --
that that was the timng. That's what
happened. That was the outl ook in 2008. |
didn't have a huge problemw th using $11
gas in that study in 2008 because | agree
wWth your witnesses. That's where the

mar ket was at that point in tinme. But you
tried tolink it to the Comm ssion, and it
was not the Comm ssion. The prine nover
here was the change in the Conpany's budget
estimate for the Project.

I'd like to turn to your testinony where you
conpare the Scrubber Project to Entergy
Louisiana's Little Gypsy Project. You would
agree that a large portion of your testinony
relates to the conpari sons between Little
Gypsy and the Scrubber Project; is that

correct?
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Yes, it's a section in ny testinony.

What was your role in the Louisiana Public
Servi ce Conm ssion's review of that project?
I had nultiple roles. That project goes
back to a request for proposal that the
conpany issued in 2006. | was retai ned by

t he Conm ssion to oversee the conpany's
request for proposal process, in which the
conpany took bids fromthe nmarket. Wthin
an RFP process, the conpany was pernmitted to
submt a self-build proposal that could
conpete wth nmarket proposals. And they did
just that. That's what the Little Gypsy
Project was. The Little Gypsy Project then
prevailed in that 2006 RFP. There was a | ot
of work done after it was selected as the

w nni ng bid. The conpany then proceeded to
file a certification case wwth the

Conmm ssi on, because certification is
required even if a project prevails during
an RFP process. | was then selected as the
Conmmi ssion consultant for that certification
proceedi ng, which is a docketed proceeding,

to assist the Comm ssion Staff. So |l was a
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Comm ssion Staff w tness.

Q Thank you.

Now, as | understand the Little Gypsy
Project, that was going to take an existing
gas-fired generating plant owned by Entergy
and convert it to use coal as a fuel; is
that correct?

A The primary fuel, really, was petrol eum
coke. But it was a fluidized bed conbustion
project so that it would have the ability to
consune both coal and coke. Since nost
people are unfamliar wth "coke," we often
call it "coal."

Q So the Little Gypsy Project was not the
installation of an em ssions control device
at an existing coal plant.

A There were eni ssion-control devices that
were part of the project, yes, including a
scrubber.

Q Take | ook at your response to Data
Request 61, pl ease.

A Sur e.

Q You agreed, in response to that questi on,

that the reason the Project was undertaken

64

DE 11- 250} [Day 3/ Morning Session ONLY] {10-16-14}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: KAHAL]

was, "in large part, to add supply diversity
to Entergy Louisiana' s generation portfolio
and reduce reliance on gas-fired resources”;
is that correct?

Yes, that was a nmj or public interest

consi derati on.

Would it surprise you to learn that there
are at |least a half-dozen different chapters
of New Hanpshire's statutes that |ist fuel
diversity as matter of public policy for
this state?

Woul dn't surprise ne at all. It's ny
opinion that that is sonething that's

I mportant.

So, ultimately, both the conpany, Entergy
Loui si ana, and the regul ator, the Public
Service Conmm ssion in Louisiana, wanted nore
coal - or coke-fired generation to avoid

I ssues of having too nmuch gas generation; is
that correct?

Absol utely. And they had been nmki ng that

cl ear for years.

Wul d you agree that both the conpany and

the Conm ssion were driven by reliability
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concerns due to an over-reliance on

gas-fired generation?

No, | don't think that reliability was a
maj or concern. It was nore fuel diversity
than it was reliability. If anything,

reliability was the secondary i ssue.

Aren't fuel diversity and reliability Iinked
to sone extent?

| suppose they can be, in the sense that you
could -- I"mthinking of the Katrina exanpl e
down in Louisiana, which is sonething I
remenber quite well. During Katrina, there
were interruptions of gas supplies. And so,
for a short period of time -- and | think
this took place in August of 2005 -- there
wer e sone concerns about gas supply
reliability. But that's kind of the
excepti on.

The Comm ssion's real concern was that
gas was very volatile in cost. And they
were very unconfortable with this
fluctuating fuel adjustnment clause that was
operati ng down there because of the gas

dependency. | don't think that reliability

DE 11- 250} [Day 3/ Morning Session ONLY] {10-16-14}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: KAHAL]

was a primary issue.

Do you know whet her today in New Engl and
there's an over-reliance on gas-fired
generating resources?

I don't know what you nean by
"over-reliance." There's concern about New
Engl and bei ng supplied with gas, yes.

WAs the construction work on the Little
Gypsy Project ever conpleted?

No. It was cancelled, as | described in ny
t esti nony.

Yeah. So, did any anounts invested by
Entergy Louisiana in that project ever
provi de service to custoners?

No.

And | believe you state in your testinony,
if I get the reference correct this tine,
Page 38, Line 9, that they, Entergy
Loui si ana, cancelled its project |less than a
year after beginning construction; is that
correct?

That's correct. The construction, ny
recollection, is that that began in July of

2008. Effectively, the Project really was
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Q

68

cancell ed by March of 2009. It was over,
for all practical purposes, by then, even

t hough a Comm ssion order to that effect
hadn't been i ssued.

And after that short duration of
construction, is it correct that the conpany
sought recovery of over $200 million in
proj ect abandonment costs?

Yes. And that's conpared to a total project
cost of about 1.18 billion. So it was
sonething like 12 cents on the dollar.

And as part of your engagenent by the Staff
of the Public Service Conmm ssion in
Loui si ana, didn't you support recovery by
Entergy of that $200 nmillion anount?

Yes, | did. And it was securitized, and
they are recovering it.

So, ultinmately, the Conm ssion there did
approve recovery of Entergy's abandoned

I nvest ment .

Yes, after a proceeding and an explicit
finding that the abandonnment costs were

pr udent .

I n Request 59 asked to you by the Conpany,
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which is part of the package as Exhibit
63 --
Can you give ne just a second?
Sure. Take as |long as you like.

CMSR. HONI GBERG M. Bersak,
whil e he's doing that, where are you in your
outline, roughly?

MR. BERSAK: Fifteen, 20 nore

m nut es.

CMSR. HONI GBERG  Ckay.

MR, BERSAK: W could stop now
iIf youd like. |'mat your pleasure.

What ever you' d |i ke.

CMSR. HONIGBERG No, that's a
reasonable estimate. We' Il continue.

MR, BERSAK: Ckay.
| have 59.
If you take a | ook at the question,
Subpart C, where we refer to your resune, it
I ndi cates you' ve testified about
construction work in progress, CWP, many
tinmes. We asked whet her you consi der
yourself to have expertise on the matter of

CW P, and your answer was, "Yes, in a
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rat emaki ng and financial context"; is that
correct?

A. Yes. And the reason | qualified that is
because | don't hold nyself out as an
account ant .

Q Now, it seens to be your contention in your
testi nony that PSNH shoul d have foll owed the
path simlar to that chosen by Entergy
Loui siana. |In response to Data Request
1-59-D, which is on that sane data request
we just referred to, we asked you whet her
Loui si ana has an anti-CWP statute, a | aw
that prevents the recovery of construction

work in progress. Do you recall that

question?
A | do.
Q And is it correct in your response -- that

your response to that question was that you
were not aware of any such statute?

A Yes. | would add to that, that |I'mpretty
confident that there is no such statute
because the utilities in Louisiana have
gotten current cash recovery for CWP.

Q Then, in Subpart E of Section 1-59, Public
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Servi ce of New Hanpshire asked you whet her
you were aware of the status of an anti-CWP
law in this state. Do you recall that?

Yes.

And the response to the question, "Are you
awar e of such a | aw?" your answer was, in
fact, "No"; is that correct?

That's correct.

Can you take a | ook, please, at Subpart G of
t he sanme question. W asked you, "Is it
your opinion that Entergy Louisiana woul d
have taken the sane action as it did if it
was | egally unable to recoup over

$200 million in plant investnent which
becane abandonnent costs?"

Is it correct that your answer to that
question was, "M. Kahal does not know what
actions Entergy Loui si ana managenent woul d
take under an entirely different set of
factual circunstances"?

Yes. | viewed this as a hypotheti cal
question. Not only a hypothetical question,
but a hypot hetical counterfactual question.

And | answered that by saying |I don't know
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[WITNESS: KAHAL]

what woul d have happened under the
counterfactual .

Q At the sane tinme that Entergy Loui siana was
pursuing its Little Gypsy Project, isn't it
true that it had a steam generator
repl acenent project underway at its

Waterford 3 nucl ear plant?

A I think it was just the very, very

begi nni ngs of the replacenent steam

generator at Waterford 3, yes.

Q And if | recall, that project was estinated
to cost sonewhere north of a half-billion
dol | ars?

A. Fi ve hundred and el even mllion.

Q And are you aware that at the sane tine that

Entergy Loui siana was starting a steam
gener ator replacenent project at

Waterford 3, it had faced over $400 mllion
In stormcosts associated with two 2008

hurri canes?

A Yes. Those are securitized. So it was --

there was no financial inplication to the
firm because of the securitization.

Q According to a filing made by Entergy in the
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Little Gypsy Project docket, which you
participated in, Entergy cited to "potenti al
constraints in obtaining capital financing

t hat woul d be needed to pay the Little Gypsy
Project in light of its other ongoing cost
requi renents" as one of the reasons for
suspending the Project. Wre you aware of

t hat ?

A Oh, I"'maware that it was nmenti oned. But
that's not the central reason why the
project was cancelled. | was intinately
involved in that. |If the conmpany had
concluded that the fuels markets at that
time supported proceeding wth the Project,
" mconfident that they would have. They
woul d have been able to access capital.

Even t hough during the so-called "financi al
crisis,” there was sonething of a spike in
capital costs, and that was a concern.

Q Are you aware of any legislation in
Loui si ana that mandated Entergy Louisiana to
pursue the Little Gypsy Project?

A No, there's none to ny know edge.

Q So, in fact, it was Entergy Loui siana
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[WITNESS: KAHAL]

managenent that nade the decision to pursue

that project; is that correct?

A Yes, | think with the encouragenent of the

Conm ssion, as we discussed a few m nutes
ago, that for years the Conm ssion had been
very concerned about gas dependency and

i mproving the fuel m x of the conpany.

Q If you could take a | ook, please, at your
response to Subsection C of Data Request 65
in Exhibit 63. You were asked,
hypot hetically, if the regulator in
Loui si ana had determ ned that it did not
want, "a pause in or cancellation of the
project,” whether it was your opinion that
Entergy would have term nated the project
anyway. And the response to that
question -- is it correct that your response
was, "M . Kahal does not know what actions
Ent ergy Loui si ana nanagenent woul d t ake
under an entirely different set of factual

ci rcunst ances" ?

A Yes. And it's the sane answer as before.

It's a hypothetical and counterfactual.

Q Simlarly, in response to Subpart E of that
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[WITNESS: KAHAL]

sane question, where you were asked if the
regul ator had i ssued an order stating that

t he cancell ation of that project in
Loui si ana "woul d not only have significant
envi ronnental ramfications, but also would
lead to the | oss of several hundred
short-termand |l ong-termjobs related to the
construction and operation of the project,”
whet her it was your opinion that Entergy
Loui siana would still have term nated the
proj ect, your answer was indeed the sane,
that you don't know what Entergy Loui siana
woul d have done under an entirely different
set of factual circunstances.

| do not. | would say that Entergy is
pretty diligent about follow ng Comm ssion
orders.

In response to Subpart D of Question 65, you
wer e asked about your know edge of a

maj ority report issued by the Science and
Technol ogy Conmittee of the New Hampshire
House, wherein that commttee stated, "The
majority was al so concerned that the passage

of this bill would lead to a pause in or
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[WITNESS: KAHAL]

A

cancell ation of the project. This would not
only have significant environnental

ram fications, but also would |l ead to the

| oss of several hundred short-term and

| ong-termjobs related to the construction
and operation of the Scrubber. And the
response to that question was what, M.
Kahal ?

That | was unfamliar with that report.

In light of such a finding froma

| egi slative conmttee with jurisdiction over
this matter, wouldn't a prudent utility
consider that an inportant factor as to

whet her it should nove forward with the

proj ect or not?

M5, CHAMBERLI N: Your Honor,
may | clarify that this is a hypothetical,
since the witness said he had no know edge
of the information that he's been asked
about ?

CVBR. HONI GBERG | think it's
pretty clear that he was asking a
hypot heti cal .

Ch, | have no objection to the notion that
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[WITNESS: KAHAL]

77

the utility should be taking into
consideration in its actions the will of the
Legi sl ature and the opinions of the
Legislature. | don't have a problemwth
agreeing with that. But that has really
nothing to do with what | think is the issue
at hand, and that is whether the Conpany
shoul d have updated studies to provide the

Legi slature with additional infornmation.

BY MR BERSAK:

Q

Are you aware that an April of 2000

filing -- I"'msorry -- an April 2009 filing
that Entergy Louisiana made in that docket
before the Louisiana PSC relating to the
Little Gypsy Project, that Entergy Loui si ana
stated, gas prices continued to trend upward
for the remai nder of the summer of 2008, and
that until recently, natural gas prices were
expected to increase substantially in future
years? And finally, they said it should be
noted that it is not possible to predict
natural gas prices with any degree of
certainty, and Entergy cannot know whet her

gas prices may rise again?
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Sitting here today, |I'munable to confirm
the accuracy of that quote. | don't have
t he docunent in front of ne.

Fine. W'Ill go with that then.

Is it correct that in the Little Gypsy
docket, you testified that one cannot
predict with certainty the ultimte cost of
possi bl e CO2 regul ati on and natural gas
pri ces over the next 30 years?
| agree with that statenent. Part of the
problemwi th the question is that there were
multiple Little Gypsy dockets.

Well, at any --

But | can -- that certainly reflects ny
opi ni on.

Fi ne. Thank you.

And finally, in the Little Gypsy
docket, is it -- do you recall testifying
that that project, the Little Gypsy Project,
was justified, because w thout fuel
diversity, Entergy woul d be extrenely
vul nerable to gas nmarket instability, and,

t herefore, custoners would be vulnerable to

rate instability?
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Yes. That was -- to ne, fuel diversity was,
along with cost-effectiveness, was an
i mportant issue. That was an inportant
policy issue.
Thank you, M. Kahal. 1It's a pleasure.
Hope we can see each ot her sooner than 30
years.
We're not doing this again in 30 years.
Sorry.

CVBR. HONI GBERG Ms. Am don
or M. Sheehan? M. Sheehan.

MR. SHEEHAN:. | have questi ons
on one narrow area.

CRCSS- EXAM NATI ON

BY MR SHEEHAN:

Q

M. Kahal, on the issue of what you | abel ed
"damages, " assune for the nonent that the
Scrubber was built at a cost of

$400 million, and assume for the nonent that
t he Comm ssion ruled that decision to be

i mprudent; and finally, assunme that the
Scrubber ran, and through our recent cold

w nters, actually saved custoners $120

mllion. How would that $120 mllion play
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[WITNESS: KAHAL]

in the calculation, if you wll, of the

damages resulting fromthe inprudence?

A Very conplicated question, and |'msorry to

say that | think it would be kind of a

conpl i cated answer.

Q We get toread it carefully in a transcript

| ater, so go ahead.

A There are many noving parts in the
determ nati on of damages, and |I'Il tell you
what those noving parts are. | think you' ve

just identified one, but there are others.

The nmoving parts are, first of all, the
cost that is incurred for the Scrubber,
whi ch we know to be $422 mllion. | think
you were just using a round nunber.

Anot her cost associated with the
Scrubber Project is the deferral, because
the deferral -- and | don't know what that
nunber is. |'msure Staff knows what it is.
The deferral is a cost that would not have
been i ncurred by ratepayers, and it is a
rat epayer's responsibility, to the extent
it's determ ned prudent, but for the

exi stence of the Scrubber. So the total
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cost to custoners is the sumof the deferral
and the investnent in the Scrubber. That's
going to be sonewhere way north of
$400 million.

Then you have to | ook -- then there's
sone things that have to be netted out to

get the damages. What has to be netted out

woul d i nclude | guess what we'll call the
"cancellation cost." That's been, | think,
di scussed in these hearings -- that is, the

prudently incurred costs that were incurred
up to the point of cancell ation, including,
you know, reasonable contract term nation
costs, things of that sort, there's sone
nunber associated with that.

Next is the itemthat you nentioned,
whi ch woul d be the net ratepayer benefits
that took place after the conpliance date of
July 1, 2013. And | think that M. Smagul a
talks a little bit about that in his
rebuttal testinony. And he's got a nunber
attached to it. | don't know whether that's
accurate or not.

But t hose benefits then would have to
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be cal culated for the period fromJuly 1,
2013, up until, say, the date of the
Comm ssion order, or up until the date of
di vestiture -- up until the date when
sonet hi ng happens. That woul d be cal cul at ed
as the market value of the energy and
capacity produced by the plant mnus the
vari abl e costs, which | assunme woul d be
things |ike fuel costs associated with the
plant -- in other words, what's often called
"margins." That cal cul ati on woul d be done.
And then the final elenent would be
what happens with the final disposition of
the plant. | know that this Comm ssion is
going to have a divestiture docket. Let's
say, hypothetically, the Merrimack plant is
divested. And let's say it sold for $200
mllion or sonething like that. Then, that
$200 mllion would be subtracted out the
damages. That woul d be the math i nvol ved.
Gbviously, it's a lot of nunbers. But
that's how !l see it. You have to take al
t hese things into account to arrive at a

damage estimate. There's a |lot of work
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[WITNESS: KAHAL]

I nvol ved.
Q It's very conplicated mat h, but the concept
seens relatively sinple. 1It's the cost that

t hey spent on the plant, the deferral cost,
and the others that you nentioned, plus sone
benefit to custoners, and sone sal e of the

plant if that were to happen.

A That's right, yes. You know, the devil's

going to be in the details. Different
peopl e are going to do the nmath different
ways. But | think that's the concept.

Q Wiy did you use the date of July 2013 rather
t han the date the Scrubber went into

operation, which we know is the fall of

20117
A Because | don't believe that the Scrubber
provi des any benefits to custoners -- the

Scrubber itself provides any benefits to
custonmers prior to the conpliance date. |
nmean, if it does -- and | don't know what

t hose benefits are -- that would have to be
taken into account. The way | see it is the
benefits begin on the conpliance date.

Q And | think the evidence in this case -- and
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if I were to anticipate M. Bersak's
question -- the Scrubber started working in
the fall of 2011, and they would say it was
renovi ng mercury fromday one. And if that
were the case, would that be the nore
appropriate date to start nmeasuring custoner
benefits?
No. |If you want to argue that there's a
benefit to the environnent, then |I'm not
going to dispute that. But there isn't a
rat epayer benefit -- that is, in term of
custonmer rates -- until the conpliance date,
because in the absence of the Scrubber, the
pl ant could continue to operate, presunably,
until July 1, 2013, if the Scrubber had
never been built.
Meani ng, that's the date w thout the
Scrubber they woul d have had to shut down
because of the | aw, because of the --
That's right. Assumng retirenent's even
permtted, yes.
| under st and.

One other twi st on that sane question,

and nore of a higher view. Assune
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I mprudence, and assune that at the end of
the day there is no harmto custoners;
that's just the way the nunbers work out.
So as we would say in basketball, "no harm
no foul ." 1Is that an appropriate outcone,

i f the nunbers were to work that way, that
there's a finding of inprudence, and at the
end of your conplicated math problem the
custoners made out positively? |Is that an

appropriate outcone if the nunbers support

it?
Yes. | think | even said that in ny
testinony. |It's theoretically possible,

for exanple, if you obtained a robust enough

result, let's say a divestiture, that the
math turns out that there's no harmto
custoners, then there should be no

di sal | owance.

Is there a concept where you can have a
di sal | owance, for |ack of a better word,
"bad behavior" --

Ch, yes. And | think that --

And just to finish the question, that

doesn't neasure -- can't be neasured wth a

85

DE 11- 250} [Day 3/ Morning Session ONLY] {10-16-14}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O
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dol | ar anount ?

A That's correct. And | think | even all ude

to that in ny testinony, that because the
mat h can be so chall engi ng, we're dealing
w th sonmet hing so conplex, that if the
Comm ssion feels that the Conpany's
managenent behavi or was | nappropri ate or
I mprudent, and even though the Conm ssion
finds the actual cal cul ati on of danages to
be specul ati ve, one approach | suggested in
my testinony is that the Conpany -- or the
Conmm ssion could arrive at the appropriate
out conme by reducing the Conpany's return on
equity as that would be applied to the
Scrubber, and perhaps in the deferral as
wel | .

Q Thank you, sir.

CMSR. HONI GBERG ~ Conmi ssi oner

| acopi no.

| NTERROGATORI ES BY SP. CMSBR. | ACOPI NO

Q Thank you, sir. At the beginning of your
testi nony, you indicated that -- in your
testi nony, you followed principles that are

generally recogni zed in the regul atory
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A

87

community. | guess that's the -- can you
tell us just generally what those principles
are?

Yes. And in effect, | cited to a previous
Comm ssion order, which, in fact, cited to
an | ndiana case. And the principles for
prudence are whet her the conpany's
managenent nade reasonabl e deci si ons based
upon what was known or knowabl e or
reasonably knowable at the tine that the
deci sions were nade. Those are the
principles that | think would govern a
Conmmi ssi on's prudence determ nati on.

And | guess ny question is -- and | know
that you're not famliar with the New
Hanpshire Legi slature. But you did receive
sone questi ons about when the Legi sl ature
was i n session, and those questions
obviously go to efforts to change the | aw.
And | guess ny question to you is: Does
that -- does the Legislature's cal endar, for
i nstance, does that figure into this
principle that you' ve just cited?

It mght. 1In fact, if the conpany happens
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88

to know that the Legislature is going to
adjourn by a certain date -- and I'm

unfam liar with what those days are in New
Hanpshire -- then that m ght govern how
qui ckly the conpany gets on with doing the
updat e, the updated analysis that |
reconmend that it did.

I nmean, the problemthat we had here is
that | know there were on cross-exam nati on
a nunber of statenents cited by M. Bersak
regardi ng the Legislature's opinion in 20009.
Unfortunately, those opinions and statenents
fromthe Legislature were set forth w thout
the Legislature really having a proper
updat ed study and recommendation fromthe
conpany, so that the Legi slature had
i nconplete informati on. But know edge of
t he adj ournnent date and whet her there are
procedures for special sessions and things
l'i ke that, that | know a | ot of states have,
t hat should be taken into account by the
conpany, | would think, if in fact there is
a need to change the law, which | don't

know.
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Q Should it be taken into account in a
determ nati on whet her the conpany is acting
prudent|y?

A. I don't think so; the reason being is that |
can't i nmagi ne what the possible argunent
woul d be for not doing an update. \Where's
the harmin doing an update?

Q You recogni ze that there was an update,
al t hough you di sagree with sone portions of
it, in Septenmber of 2008; correct?

A Ri ght. The study was actually done maybe a
nonth or two earlier than that. But yes.

Q And | think you also said that by, | think
It was m d-2010, it would have been too late
to pull the plug on the project.

A I think that's probably right, yes.

Q Ckay. Wien is it that you believe that that
updat e, the next update after
Septenber 8th -- Septenber 2008, should have
occurred?

A The Conpany shoul d have been reassessing the
econom c viability and i npact on custoners
of the Project by the fourth quarter of

2008. Late in the fourth quarter | would
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say, but by year end of 2008. At that tine,
they m ght or m ght not have been able to
reach a conclusion. |If they hadn't, then I
woul d say that within the first quarter of
2009 they definitely should have done

anot her update. That was the tine frane --
that was the tinme frane that was foll owed by
Entergy Louisiana in a project that was
actually a little bit further al ong than
theirs. And really, the reason why Entergy
Loui si ana took as long as they did -- they
effectively really didn't cancel unti
February of 2009 -- was because they used a
much nore sophisticated and detail ed process
for updating their gas forecasts. They
relied on outside expert sources. | had

ext ensi ve di scussions with them about that.
Those sources were not going to be avail abl e
to the conpany until Decenber of 2008;
therefore, they really couldn't do their
updates until Decenber 2008. It turned out,
in fact, that they didn't actually get that
material until a few weeks | ater,

January 2009.
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[WITNESS: KAHAL]

The way that the Conpany approaches
this, their analysis is much, much sinpler
It woul d have been actually a | ot easier for
t he Conpany to do an update to their
study -- to their analysis than it was for
Entergy to do theirs. And Entergy really
ran this to the ground by the begi nning of
February 2009.

Q Were you -- are you aware of any ot her
simlar-sized projects that were either
cancel l ed or nothballed during this tinme
frame?

A You know, none others cone to mnd right
now. Cbviously, there are reasons why |I'm
pretty famliar with the Entergy situation.

Q All right. 1 have no further questions.

| NTERROGATORI ES BY CVSR. HONI GBERG

Q Good norni ng, M. Kahal

A Good norning, sir.

Q If the Conmpany had done an update in | ate
2008 or early 2009 -- assune one had been
done. You're not nmaking any -- you're not
gi vi ng any opi ni on about what woul d have

happened had such an update been provided to
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[WITNESS: KAHAL]

t he Conm ssion and the Legislature, are you?
No. Wat |I'msaying is, had an update been
done, and if it had fairly taken into
account mar ket changes and econon ¢ changes
during that tinme period that were pretty
obvi ous to everyone, their updated study
woul d have shown huge rat epayer | osses
associated with the project. Wat the
Comm ssion and the Legi sl ature woul d have
done next, that | don't know.
That's all | have.

CVSR. HONI GBERG. M.
Chanberlin, do you have any redirect?

M5. CHAMBERLIN: | do not.

CVSR. HONIGBERG So | think
then, we are done with M. Kahal. Thank you
very much. You can stand down.

And this would be an
appropriate tine for a break, | think.
We'll break for 15 m nutes, say 10 m nutes
after 11. And we'll be com ng back with M.
Brennan; is that right?

M5. CHAMBERLI N Yes.

CVBR. HONI GBERG. Ckay. Thank
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you all.
(Wher eupon a brief recess was taken at
10: 55 a.m and resuned at 11:14 a.m)

CMSR. HONIGBERG Is there
anything we need to do before M. Brennan's
call?

(No verbal response)

CMSR. HONI GBERG  Seens |i ke
no.

Ms. Chanberlin?

M5, CHAMBERLI N: Your Honor,
we have a correction to the testinony --

CVBR. HONI GCBERG. Can you take
t he m crophone, please?

M5. CHAMBERLIN: Sure. W
have a correction to the testinony. |In our
view, it's not materi al . However - -

CVMSR. HONI GBERG Are we
tal ki ng about M. Brennan's testinony?

MS. CHAMBERLIN:. W' re talking
about M. Brennan's testinony. W were
going to -- we can just do it on the stand.
| wanted to give the parties an opportunity

to look at it and see if they concur that
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it's -- you know, that we can just go
forward

CVSR. HONI GBERG Do you want
us to take a quick break while you discuss

that with them or do you just want to do

it?

MR. BERSAK: A break woul d be
hel pf ul .

M5. CHAMBERLI N \What was
t hat ?

MR. BERSAK: A break woul d be
hel pf ul .

M5. CHAMBERLIN: Al right. A
break woul d be hel pful.
CMSR. HONI GBERG  All right.
W'll step out. You think this is going to
be a coupl e m nutes?
MS. CHAMBERLIN: Right.
CVSR. HONI GBERG.  All right.
We'll wait nearby, hoping that you are
correct.
(Wher eupon a brief recess was taken at
11: 15 a.m and resuned at 11:20 a.m)

CMSR. HONI GBERG  Ms.
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Chanberlin.
M5. CHAMBERLI N:  Thank you.
W' re ready to proceed.

BY Ms. CHAMBERLI N:

Q Good afternoon, M. Brennan
A Good afternoon.
Q Pl ease state your nane and position

(Court Reporter interrupts.)
( WHEREUPON, JAMES BRENNAN was duly sworn
and cautioned by the Court Reporter.)
JAVES BRENNAN, SWORN

DI RECT EXAM NATI ON

BY M5. CHAMBERLI N:

Q Pl ease state your nane and position

A. JimBrennan. Director of Finance for New
Hanpshire O fice of Consumer Advocate.

Q Pl ease summari ze your credential s.

A I*ve been with the OCA for one year. M
background is | have a naster's degree in
busi ness adm ni stration, and | have
experience in diverse industries, commerci al
banki ng, brokerage, managenent consulting
and governnent. And |'ve held varying

positions as a manager, as an anal yst, as a
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commerci al | ender, a software devel oper.

Al so, | had a six-year span at the PUC,
starting in 2006, in three different roles:
As a systens anal yst, and then for the PUC
as a business analyst, and then as a utility
analyst in the Electric D vision.

Q And your credentials have been marked as
Exhibit 18-12; is that correct?

A Correct.

Q Are you adopting testinony filed by Stephen
Eckberg on behalf of the O fice of Consuner
Advocat e on Decenber 23, 20137

A Yes.

Q And have you previously testified before the
New Hanpshi re PUC?

A Yes.

Q And do you have any changes or corrections
to make to the testinony?

A Yes, | do. The first correction is in
response to infornmation filed by PSNH  The
OCA is withdrawi ng testi nbny on
contributions to Cottontail Habitat.

Q Thank you. And do you have anot her

correction to your testinony?
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Yes. |'ve submtted a revised version of
SRE- 11 attachnment to Stephen Eckberg's
t esti nony.
Coul d you briefly sunmari ze your
corrections.
That chart is a cal culation of a reduction
in return the OCA recommends on PSNH s
return on equity as conpared to the origi nal
filing in a docunent by Hall and Shel nitz.
The correction allocates the entire
$11,682,599 to a reduction in return on
equity. The original version, it was split
evenly between return on equity and return
on debt. The testinony discusses a
reduction in return on equity, and the
correction to the chart is consistent with
t he testinony.

MS. CHAMBERLI N: I'd ask that
t he correction be nmarked for identification.
| believe we're up to 647

CVMSR. HONI GBERG That's
right.

(The docunent, as described, was herewi th

mar ked as Exhibit 64 for identification.)
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Wth that, do you accept your testinony as
true and accurate?

Yes.

Pl ease sunmmari ze the main points of your

t esti nony.

The OCA's position -- and this is
notw t hst andi ng t he deci si on nade on
prudence in ny testinony. Qur position with
regard to the Scrubber is that PSNH must
assune sone risk. PSNH sharehol ders nust
share sone of the risk with PSNH cust oners.
The risk of conpetition and the risk

i nherent in the energy narket have resulted
In a dimnished econom c val ue of Merrimack
and of the Scrubber. W are -- our position
to reduce the return on equity is based on
three factors: No. 1, excess capacity of
Merrimack and the Scrubber; No. 2, PSNH
shar ehol ders face no risk of conpetition
relative to the Scrubber, and they receive
100 percent of their cost, 100 percent of
their return on investnent on the excess
capacity; and the third factor is a

corollary to No. 2, that PSNH custoners are
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bearing all of the risk regarding the cost
of the Scrubber, the cost to operate the
Scrubber, and the return on investnent on
t he Scrubber.
' mgoing to show you the data response from
PSNH.
M5. CHAMBERLIN: And | ask
that this be marked as exhibit whatever, 64
or --
CMSR. HONI GBERG  Si xty-five.
(The docunent, as described, was herewi th
mar ked as Exhibit 65 for identification.)
M5. CHAMBERLIN: | don't have
a hel per, so...
CVSR. HONI GBBERG Of the
record.

(Di scussion off the record.)

BY Ms. CHAMBERLI N:

Q

A

This is dated Cctober 6, 2014, and it's a
response to TransCanada TC 6-050. Can you
di scuss the information provided in this
data response as it pertains to your

testi nony?

Yes. The information provided by PSNH from
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Sept enber 2011 t hrough June 2014 provi des
nont hl y megawatt - hour generation. And in
this chart you can see nonths where there's
zero negawatt hours generated: June 2014,
May 2014; Cctober 2013; Cctober 2012;

Sept enber 2012; May 2012. And there are
al so a nunber of other nonths where the
reported generation was very |low. W use
this as an indication of excess capacity.
' mnot an engineer. But subject to fact-
finding, these results would point to a
capacity factor well bel ow 50, or bel ow
40 percent.

Q You al so include testinony on the "used and
useful " operation of the truck wash. Could
you pl ease sunmari ze that.

A Qur position with the truck wash is based on
I mprudence and based on the fact that the
truck wash has never been used. The entire
anmount should be renoved fromthe rate base.

Q And what is your basis for finding the
initial investnent inprudent?

A The truck wash, its business nodel was

contingent on a single supplier, Venezuel an
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Coal, required to make the truck wash
economcally viable. Anytine you have a
singl e concentration, whether it's a
supplier or a single concentration of a
custoner, this is a risk that cannot be
mtigated, subject to scranbling and trying
to find anot her supplier or another
custoner. The cost of that risk is the
revenue requirement that is listed for the
truck wash, $350, 000 annually. The
probability of that vulnerability, no
Venezuel an coal occurring, is sonewhere

bet ween zero and 100 percent. It turned out
that it has occurred. And that is a risk.
That is a very high risk in the project and

was i nprudent to nove forward on that basis.

Q Thank you. Are there any other i nportant

points you wish to raise at this tine?

A The OCA is seeking a bal anced solution to an

unfair situation where PSNH i s receiving 100
percent return and 100 percent cost on a
facility that is in |late stages of its life
cycl e and has hi gh excess capacity. W' ve

used the "used and useful” argunent based on
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capacity infornmation provided by the
Conpany.

Qur proposal is neasured and we feel
fair. The Conpany will be given a 100
percent cost of the Scrubber, recover that.
They'll recover 100 percent of the operating
cost of the Scrubber going forward; however,
a portion of the rate base will be reduced
going forward in order to share the risk
wi th the stockhol ders with PSNH cust oners.
And we feel that's a balanced, fair
reconmendat i on.

And M. Brennan, may | clarify that you
I ntended to say "the prudently incurred
costs of the Scrubber"?
Yes. | would say all of ny answers and
statenents woul d be subject to, yes,
"prudent costs.”
Thank you.

M5. CHAMBERLI N:  The wi tness
is avail abl e for cross-exam nati on.

CMSR. HONI GBERG  Who' s goi ng
to be going next? M. Patch or M.

ol dwasser ?
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MS5. GOLDWASSER: No questi ons.

CVSR. HONI GBERG. M. Fabi sh?

MR, FABI SH. No questi ons.

CVBR. HONI GBERG M. Irwn?

MR ITRAN No questions.

CMSR. HONI GBERG M. Bersak?

MR. BERSAK: Yes, questions.

CVBR. HONI GBERG. | just had
ny hopes up there for a nonent.

MR. BERSAK: ' msorry.

EXAM NATI ON

BY MR BERSAK:

Q
A

Q

Good norning, M. Brennan.

Good nor ni ng.

I think you know who I am |'m Bob Ber sak.

I'"man attorney with Public Service Conpany

of New Hanpshire. And | appreciate the

difficulty of having to have sonebody step

in and play the role of sonebody el se who

filed testinony. So, thank you very nuch,

and I'll take that into consideration

t hroughout the course of questions today.
You started off today by tal king about

your background. You have an i npressive
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busi ness background, with a degree in
finance you said and an MBA from Syracuse.
And after that, is it correct that you

wor ked for Chem cal Bank, J.P. Morgan?

A. That's correct.

Q And then you said that you worked in the

securities business for a while, that you

were a commercial lender; is that correct?

A. That's correct.

Q And | can't remenber when you said you first

cane to the PUC Was t hat 20067

A. Yes.

Q Now, as a person with your background in

fi nance and an MBA, you're not claimng any
speci al expertise in engineering or in the
operati on or mai ntenance of power plants; is

that correct?

A That's correct.

Q And just to clarify one other thing you said

this norning. |It's ny understanding from
your testinony that the O fice of Consuner
Advocate is no | onger contesting a $50, 000
paynent that was made by PSNH to t he New
Hanmpshire Division of Fish and Gane rel ati ng
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to an issue involving the endangered New
Engl and cottontail rabbit; is that correct?
A Yes.
Q So the rabbit is dead.
M5. CHAMBERLI N:  Hopefully
not .
BY MR BERSAK:
Q Hopeful | y not.

Now, you al so stated during your short
openi ng statenent that part of the reason
for your position in this proceeding is that
t he Conpany bears no risk and the custoners

bear all the risk; is that correct?

A | stated specifically risk of conpetition.
Q So it's not your opinion that, after making
this requisite $422 mllion investnent, that

PSNH shar ehol ders take no risks as a result
of this proceeding, is it?

A No, there are other risks in addition to
conpetition.

Q You also testified briefly about excess
capacity. | just want to clarify. Is it
t he Consuner Advocate O fice's position that

during the next four nonths wthin | SO New
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Engl and, that there wll be an excess of
generating capacity avail able to neet

custoners' needs?

A. ' mnot taking that position, no. Are you

asking ne to give an opinion?

Q |*'mjust asking what you said. You said one

of the bases for your testinony was that
there's excess capacity. |'mjust asking
whet her during the next four nonths, whether
it is true or not true that there wll be
excess generating capacity within | SO New

Engl and.

A We' re basing our excess capacity -- the view

that there's excess capacity on information
provi ded by PSNH, including within

M. Smagula's testinony in Docket 13-08 --
we have that as an exhibit that could be
handed out -- a listing of PSNH s capacity
factors from 1993 t hrough 2012. And so our
statenment that there's excess capacity is
based on tine span, ranges of tine, not any
one particular nonth or any one cold w nter
season.

As to the TransCanada di scovery table
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Q
A

that | spoke to earlier, counting off nonths
of zero negawatt-hour generation, there are
ot her nont hs where there's 280, 000 negawatt
generation. So, it varies greatly through

t he year. However, on average, the capacity
factor is low, and there is excess capacity.
Is the capacity that's created by the

af fected sources that are identified in the
Scrubber Law needed to neet custoners’
electricity needs during the winterti ne?

| believe PSNH neets its | oad based on two
factors: What it power generates and the
power that it purchases. And in cold w nter
nonths, it uses high capacity of its
generating facility during those nonths.
During those cold winter nonths, is there,
in fact, capacity available in the market to
pur chase?

My understanding is that there is either
limted or it's nore expensive, resulting in
PSNH generation for that particular nonth
becom ng economc --

Are you aware of --

-- and needed.
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Q

I"msorry. Are you aware of any concerns by
the operators of | SO New Engl and about the
ability to keep the lights on this com ng
W nter?
Yes.
Let's turn to the truck wash for a second.
You nentioned that briefly during your
openi ng statenent.

Duri ng di scovery back in August 2012,
your office asked PSNH to explain the
pur pose of the truck wash facility.

MR. BERSAK: And | would Iike
to mark as the next exhibit two of those
responses to OCA's data requests. One woul d
be PSNH s response to OCA Set 2, No. 15, and
al so the response to a tech session question
that's been identified as 01-11. |If | could
have those passed out.

M5. CHAMBERLIN: | believe the
second has al ready been marked. But |'m not
sure. So, go ahead.

MR, BERSAK: It's hard to keep
track of what's been marked and what has

not .
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And this would be 66; is that
correct?

CVMSR. HONI GBERG  Are they
bei ng mar ked as one exhibit?

MR. BERSAK: Yes, | think it
woul d be easier that way.

CVBR. HONI GBERG. They' re not
attached to each other.

MR. BERSAK: |If you'd |like
themto be separate, that's fine. Either
way .

CVBR. HONI GBERG. Let's go off
the record for a second.

(Di scussion off the record)

CVSR. HONI GBERG So we're
going to mark them separately. W'Il mark
t he OCA 2-015 as 66 and the other one as 67.

(The docunents, as described, were
herew th marked as Exhi bits 66 and

67 for identification.)

Q M. Brennan, do you have what we've just

mar ked for identification as Exhibit No. 66,
which is the response by Public Service of

New Hanpshire to your office's Request
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No. 2-0157?
A Yes.
Q And is it correct that in this response,

PSNH expl ai ned t he purpose of the truck wash

facility?
A Yes.
Q And do you have any di sagreenent w th how

PSNH descri bed the purpose of the facility
i n response to this question?

A. No, | agree that under scenarios of having
that type of coal that required trucks to be
washed, that it was a good econom c nodel,
subj ect to that assunption carrying through.

Q And t he "econom c nodel " you just tal ked
about, isn't that the response to the
question that was asked in Exhibit 67, which
is an analysis to justify construction of
t he truck wash?

A Is that the ot her handout ?

Q Yes, that would be the response to the
Techni cal Session Question 1-11.

A. And your question is again?

Q You were just tal king about the financia

anal ysis that justified the constructi on of
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the truck wash. | was aski ng whet her the
response to Tech Session 1-11 was t hat
anal ysis you had referred to.

A Thi s response includes sone of the variabl es
that would go into an analysis of cost and
benefit and business feasibility of a
project. | agree with that.

Q And indeed, in this response, isn't it the
Conpany's position that the anal ysis
i ndi cated that by reusing trucks that were
delivering coal fromthe seacoast to
Merrimack Station, and on the return trip
take gypsum and return it to the seacoast,

t hey woul d have saved approximately half a
mllion dollars per year?

A Yeah. The key word is "would have." Yes,
it would have if it was used.

Q Are you aware that as part of the | oca
permtting process, the Town of Bow was
concerned about the potential for increased
truck traffic as a result of operation of
t he Scrubber?

A I heard that from di scussions at the hearing

this week, yes.
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MR. BERSAK: | have two nore
exhibits I'd like to nmark at this point.
One is entitled "M nutes, Planing Board,
Sept enber 4, 2008" from Town of Bow, and the
second one would be mnutes fromthat same
pl anni ng board dated April 16, 2009.
CMSR. HONI GBERG  So the
9/4/08 mnutes wll be 68.
HEARI NG CLERK: No, 67.
CVSR. HONI GBERG  Sorry. No.
67 was the OCA Tech Sessi on questi on.
HEARI NG CLERK: You're right.
" msorry.
CVSR. HONI GBERG.  And t he
April 16 m nutes, those will be 69.
(The docunents, as described, were
herewi th marked as Exhi bits 68 and
69 for identification.)
MR. BERSAK: Thank you.
BY MR BERSAK:
Q M. Brennan, do you have what was j ust
identified as Exhibit 68, the mnutes from
t he Bow Pl ani ng Board of Septenber 4, 20087
A Yes.
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Q

A
Q

I'd like to turn your attention to Page 3

t hat docunent. And you see on that there
are three nunbered Paragraphs 3, 4 and 5,
which all refer to aspects of the Scrubber
Proj ect that was being pursued in the Town
of Bow? Do you see those?

| see Paragraphs 3, 4, 5, yes.

And bel ow t hose par agraphs, do you see a
paragraph that is captioned as "Traffic"?
Yes.

I n that paragraph, the planing board's

m nutes read, "Bob Duval, traffic engi neer
fromTF Moran, stated that there would only
be increased truck traffic during
construction and that the operation wll
receive material by rail, and the resulting
gypsum woul d | eave the site on the enmpty
coal trucks that already cone to the site.
M. Duval stated that any excess gypsum not
haul ed away by the coal trucks would | eave
the site by rail." Do you see that portion
of the planing board m nutes?

Yes.

Now, if you could turn to the next docunent,
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which is Exhibit 69, the April 16, 2009

m nutes. Let nme know when you have that.

A. | have it.

Q If you take a ook at the fifth page of
t heir unnunbered mnutes -- so it would be
the next to the | ast page -- do you see the

bulleted itemreadi ng "PSNH Scrubber -

future use of coal trucked from Portsnouth"?

A Yes.
Q | call your attention to the portion of the
pl ani ng board m nutes that note, "It was

noted that what was presented and approved
was the dual use of the coal trucks --
bringing coal to the site and then being
used to renove the gypsum byproduct fromthe
Scrubber operation -- and use of rail shoul d
t here not be enough trucks to renove the

gypsum"” Do you see that part of the

m nut es?
A Yes.
Q So it sounds to ne like you really have no

di sagreenent with the original rationale for
PSNH i nstal ling the truck wash; is that

correct?
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A

| disagree that the Project should have gone
forward on the basis of the risk of there
bei ng a single supplier, Venezuelan Coal, to
justify that project. Loss of that

supplier, which has occurred, there is no
mtigation to that risk. And as a result,
there are costs incurred to be paid by

rat epayers, which we feel is unfair.

That sounds |ike you' re using a hindsight
anal ysi s, knowi ng what we know today
regardi ng sources of coal, that we shoul dn't
have done sonething in the past; is that
correct?

My understanding is that, fromdata in the
file, the source was Venezuel an Coal. And
my understanding is that Venezuel an coal is
no | onger used and, as a result, the truck
wash is not needed.

At the tinme the decision was made, did we
know whet her Venezuel an coal was goi ng

conti nue to be used or not?

| don't know. | don't know if you knew t hat
or not. Qur positionis that, if the answer
to that question was "no," if there was any
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Q

possibility below a 100 percent that
Venezuel an coal goes away, that's a risk
that there is no mtigation for. That's our
position as far as prudence and risk on the
I nvest ment .

Can you explain to ne why that is not a

hi ndsi ght anal ysi s?

At the time -- | would have to ask or seek
information at the tine you' re deciding to
build the truck wash what ot her sources of

coal would al so be viable for use that woul d

require the truck wash. Information in the
file that I'"'maware of, |'ve only seen one
supplier, Venezuelan Coal. So, based on

that, nmy understanding is that that's a
single concentration, a single supplier.
And | oss of that woul d jeopardi ze the
Project. You would have known that at that
point in tinme going in, unless there's
information |I'mnot aware of, that there
were many other countries -- many other
types of coal that had the same property
that would require the truck wash.

So you're not contesting that at the tine
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that the truck wash was constructed, that

t he Conpany had been using coal shipped to

t he seacoast from Venezuel a and that that

had been historic practice of the station

for nmany years.

' m basing ny response on a chart that was

i ncluded in discovery OCA 1, which lists by

nmont h tons of coal and nunber of trucks in

and out of Merrinmack, and it shows zero

every nonth. So |'mnot aware of there

bei ng any use of that facility.

Can you tell nme every nonth that had zero,

when those nonths occurred? Was it prior to

t he construction of the Scrubber or

subsequent to the construction of the

Scr ubber ?

Hold on. [I'll find the piece of discovery.
(Wtness reviews docunent.)

It's attachnent SRE-5 in the testinony,

which is Data Request OCA 1, dated July 19,

2013. And the table covers nonths of

January through Decenber of 2012.

And 2012 woul d be after the Scrubber had

been fully conpleted and placed into
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commercial service; is that correct?

A. Corr ect.

Q So, again, explain to nme why the use of

i nformation that becane available in 2012 is
not a hindsi ght anal ysis for prudence

pur poses of what decisions were nade years
bef or e?

M5. CHAMBERLI N:  Your Honor, |
object. It's been asked and answered. He
said that it was the single source aspect of
t he Venezuel an coal that created the ri sk,
and that was known at the tine that they
chose to build the truck wash.

CMSR. HONI GBERG M. Bersak.

MR. BERSAK: As | believe the
response, it was, "l based ny opinion on a
tabl e where there was zero trucks." But
t hose zero trucks occurred after the
Scrubber was conpl et ed.

CVBR. HONI GBERG | think, M.
Bersak, that you and M. Brennan may be
tal ki ng past each other. | actually
understood M. Brennan's testinony to be

what Ms. Chanberlin just said. You have
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been asking hi mabout after acquiring
information. And | could be wong, but I
get the sense that you're not talking about
the sanme thing he is right now So |I wonder
if you mght get -- see if you can get back
on the sane page wwth M. Brennan before you
explore this too nmuch further.

BY MR BERSAK:

Q Ckay. Do you disagree that at the tine the
truck wash was proposed and built, that PSNH
traditionally had been burning coal from

Venezuel a, anong ot her | ocations?

A I won't disagree with that.

What |'d i ke to add to ny response,
and it's based on data in the file -- and
this is on Tab SRE-6, which is a discovery
question answered by WIIliam Smagul a,

di scussing the operation of the truck

wash -- he states that coal trucking between
Schiller Station and Merrinmack Station has
not occurred since April 13, 2012 due to
unavail ability of Venezuelan coal. That's
the only reference that |1've seen in | ooking

t hrough t he docket of the supplier of coal
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that's needed for this truck stop.

CVBR. HONI GBERG M. Brennan,
|l et ne ask you a question. |Is the reason
you think that the investnent was i nprudent
in 2008, 2009, that today they're not using
Venezuel an coal? O, in the alternative, is
it that in 2008, 2009, they were using a
single source of coal, and that was too
ri sky a proposition for themto proceed
with?

THE WTNESS: The latter is ny
poi nt exactly, is that there was one need
for this one source of the coal. M
under standi ng fromreadi ng through the file
s just one source, single source. And
notw t hst andi ng how good t he busi ness case
was and the need to dispose of it, that is a
ri sk that cannot be mtigated and, in fact,
now, in hindsight, has cone through. But
that risk was known as that point in tine.

CVSR. HONI GBERG |'msorry to
do that, M. Bersak. That may have not been
hel pf ul .

MR, BERSAK: No, | nean, we're
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trying to make sure that the two

conmm ssioners understand this, not ne. |
think I understand it. But | was doing a
bad job to get you to understand. So, yeah,

junp in at any tine.

BY MR BERSAK:

Q

For how many years had Merrimack Station
used Venezuel an coal as part of its

provi sion of electric service to custoners?
| am unawar e.

Do you di spute the docunents before you from
the Town of Bow which said that part of
their approval of the Scrubber Project was
to have dual use of trucks to avoid an
increase in truck traffic?

| agree with that statement.

And do you know whet her during 2007 we

bur ned Venezuel an coal ?

I do not know that.

20087

The information | have on coal is that you
needed the truck wash for Venezuel an coal
and that it never occurred and the truck

wash was never used. You're asking ne if |
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knew the information that PSNH knew at the
point in tine when it was analyzing to build
t he truck wash. | wasn't there. | don't

have that i nformation.

Q Now, you al so testified about the "used and

useful " standard that you think should be
applied to reduce the return on our
I nvestnent that would be authorized to be

recovered; is that correct?

A. That's correct.

Q And al t hough there was a |l ot of discussion

earl i er about excess capacity, as |
under st ood your testinony, your argunent is
that, since the capacity factor of Merrinmack
is less than it has historically been, that
t here should be a | esser return that

sharehol ders are allowed to receive; is that

correct?

A Qur position is that Merrimck has

di m ni shed econom c value. And we're basing
t hat deci si on on havi ng hi gh excess capacity
based on information provided by us through
t he Smagul a testi nony and through the

di scovery from TransCanada showi ng up to
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Q

half the year very | ow, sonetines no usage
at all, zero output of Merrimck.

Are you aware that as part of the paynents
t hat are nmade by | SO New Engl and, that the
Conpany receives capacity paynents for the
install ed capacity at Merrimack Station?
Yes.

Is it part of your testinony that

shar ehol ders shoul d get a bi gger piece of

t hose capacity paynents as a result of your
anal ysi s?

Qur testinony is that Merrimack as an asset
provides nmultiple services. |t produces
energy, the energy service, and it al so

pr oduces these services that you're
mentioni ng, capacity factor, ancillary
services. As a whole, over the life of
Merrimack, built back in the 1960s, a | arge
part of the value of Merrimack is dimnished
because of | ower generation. And we base
our decision to reduce the return on equity
to the sharehol ders on the fact that that
asset has di m ni shed val ue.

So, hypothetically, let's suppose that
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historically the capacity factor at
Merri mack had been 80 percent and that in
recent tines it's 40 percent. That woul d be
a 50-percent reduction in the capacity
factor; correct?
The information in capacity factors we used
was docunmented in Smagul a's testi nony
from--
| don't dispute that. |I'mtrying to say --
let's wal k through a hypot heti cal .

Suppose it had been 80 and now it's 40.
That woul d be a 50-percent reduction; right?
Ckay.
And if | understand what you're proposing,
you woul d take what ever our authori zed
return on equity is and say that we woul d be
entitled to half of that as a result of the
decrease in capacity factor; is that
correct?
We fornul ated our position at the starting
poi nt that PSNH was sharing no risk or cost
of this excess capacity today with its
custoners. In nonths where the plant is

running at zero negawatt hours, as you see
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in that diagram all costs are being
recovered, and the return on investnent are
bei ng recovered 100 percent. And our
position is that is unfair and that is
unbal anced. And so how to -- how do they
rectify this inbalance is that we will --
t hat we propose to reduce PSNH net operating
i ncone by a dollar anount. That's the cost
if sone risk is shared with PSNH. It's
going to nean there's a cost associated with
it. It will reduce your profitability.

So the question is: How do we
determ ne the anmount of the reduction?
We' ve designed a fornul a based on capacity
that results in an $11.6 million reduction.
And it's based on the | ower capacity from
peri ods since 19 -- sorry -- 1993 to 2012.
That's how we devel oped our doll ar anount
for reduced net operating incone to PSNH.
How we then inplenent it was through a rate
base reduction. It could have been -- you
coul d al so reduce return on equity. Either
way, our goal is to reduce and have PSNH

share in the cost of that excess capacity
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that is now borne 100 percent by custoners,
which is unfair, particularly as you throw
anot her $400 mllion expansion on this
facility. 1It's going to increase the

unfai rness of the current nodel for how the
Scrubber rate i s designed.

Does any reduction in capacity factor of the
pl ant reduce the investnent that PSNH

shar ehol ders have nmade in that plant?

The i nvestnent -- could you reask that
question a different way?

Sure. Let's go back to ny hypothetical.

Hi storically, the capacity factor had been
80; nore recently, it's 40. Because the
capacity factor nowis 40, is the anount of
prudently incurred i nvestnent nade in that
pl ant any nore or any less than it would be
wth any other capacity factor?

I *' m not discussing prudence. |'mdiscussing
use of the facility. So --

And ny --

-- ask it in that vein.

"' m not asking prudence.

Ckay.

126

11- 250} [Day 3/ Morning Session ONLY] {10-16-14}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: BRENNAN]

Q I*'mjust asking about whether the anount of
I nvest nent that sharehol ders have nmade in
the facility varies up and down as a result

of varying capacity factors.

A No, the investnent doesn't vary, but the

val ue has varied. And the value has gone
down in that --

Q Does the cost of noney that the Conpany has
i nvested go up or down as a result of
capacity factor? You were a conmmerci al
| ender. You worked for Chem cal Bank. Does
the price of the noney that was invested in
the facility go up or down dependi ng upon
how nmuch it operates?

A. If enterprise-wi de a generator's capacity
factor drops from 80 percent, which it was
hi storically, to 60 percent, to what it is
at least in the last two years of maybe
40 percent, yes, your cost of capital is
going to rise because that's indicative of
| ow asset quality, basically. That's how
return on equity is cal cul at ed.

Q So if | understand what you just said, as

the capacity factor goes down, the Conpany's
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cost of nobney goes up, but we shoul d get

even |l ess than what we start ed.

A As your capacity factor goes down -- | nean,

this is a unique case. W are setting the
cost of electricity, the generation assets,
using traditional cost of service. But

you' re goi ng out and conpeting, you know, in
a nmar ket pl ace. And you are conpeting. And
whet her you clear 1SO s market or not, and
frequently you don't, you're receiving al
your costs and all of your profits during

that period. That's the basis of our

ar gumrent .
Q Isn't that the regul atory paradi gnf
A. However, it is out of balance at this point

to have this nuch excess capacity, and the
utility nust bear sone risk. You do not
bare any risk right now in being
unconpetitive in generating power. Based on
havi ng | ow capacity, the facility is often
non- economni ¢, and that reduces the econonic
value to the asset. And based on that,
we're seeking to reduce the return on equity

on those assets.
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Let ne ask it another way perhaps. Wre you
here the other day when | was speaking with
either M. Frantz or M. Smagula, | can't
remenber, regardi ng ny hypotheti cal purchase
of a Mercury vehicle? And M. Smagul a
bought his Mercury vehicle, and I had to
finance m ne down in Manchester, on South
WIllow Street, at the Payday Loan place. Do

you renmenber that hypothetical ?

Yes.
VWell, | was lucky. | didn't have to go to
t he Payday Loan place. | was able to go to

Chem cal Bank, where you used to work. And
Chem cal Bank gave ne a car | oan for

8 percent to buy ny Mercury vehicle. Now,
subsequent to buying it, ny job location
changed, and I only had to drive half as
much. 1'musing the car 50 percent | ess.
Is it your position | should be able to go
back to Chem cal Bank and say, Hey, changed
condi tions; you only get 4 percent now?

No. My position, if you' re going to use

t hat anal ogy, is that when you' re not using

that vehicle, you're renting another one
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even though you're paying for that Mercury,
that you still need to have the service of
transportation. And that's what has
happened essentially in Merrinmack, is that
generation has declined. |It's been offset
by i ncreased suppl enental purchases. But
the cost of that generation is borne by the
rat epayers. PSNH cones out whol e.

Let's flip this upside down then. Let's
take a case where a capacity factor of a

pl ant goes up because of an investnent.
Let's tal k perhaps about, say, Schiller 5,
where the Conpany i nvested noney to convert
the plant to burn wood, and now that plant
has a high capacity factor. 1Is it OCA's
position that because the capacity factor is
now hi gher, that the Conpany shoul d be
getting a super return, a return above what
the Conm ssion traditionally all ows?

No, that's a hypothetical. Qur positionis
with regard to Merrimack, originally a
basel oad facility, operating well bel ow the
way it was intended and desi gned to, now

bei ng expanded, and the cost to run that and
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the cost of the return borne by ratepayers,
even if the facility is not running and
produci ng power. And that's an unfair
scenari o.

Isn'"t your position -- or the Consumer
Advocate O fice's position the sane one that
was rejected by this Comm ssion earlier this
year when the Comm ssion stated, "The
concept of a partially 'used and useful"
status is contrary to rate-setting

princi ples of the New Hanpshire Supremne
Court"?

| believe the Comm ssion has the authority
to have flexibility to set rates
appropriately. | agree, "used and useful "
is often the argunment in new assets being
br ought online, that they nust be providing
service before they're put into rate base.
But Merrimack is at the other end of the
spectrum Merrimack isn't in the first
stage of its life cycle; it's in the fourth
quarter. It's declining, and it's capacity
is | owner.

CVBR. HONI GBERG. M . Brennan,
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do you renenber the question?

THE W TNESS: Sorry.

CMSR. HONI GBERG M. Bersak,
why don't you repeat the question.

BY MR BERSAK:

Q Isn'"t it true that, earlier this year, the
Conmi ssion rejected the very argunent we're
maki ng here today, stating, "The concept of
a partially '"used and useful' status is
contrary to rate-setting principles of the

New Hanpshire Supreme Court"?

A | believe the rates -- go ahead.

M5. CHAMBERLI N:  Your Honor, |
was going to say he doesn't have the order
in front of him W don't know if he's
reading it or characterizing it correctly.
But the order speaks for itself.

MR. BERSAK: And we can
reference the order as Comm ssion O der
25,647 in Docket 13-108 at Page 20.

CVSR. HONI GBERG. And M.
Bersak, do you really feel you need an
answer to the question?

MR, BERSAK: No, | think the
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order, as Attorney Chanberlin says, wll
speak for itself.
CMSR. HONI GBERG  Fair enough.
BY MR BERSAK:
Q Thank you, M. Brennan
A You' re wel cone.
CMSR. HONI GBERG  Ms. Ami don
M5. AM DON: W have no
questions. Thank you.
CVBR. HONI GBERG M.
| acopi no.
SP. CMBR. | ACOPINO | just
have a coupl e.
| NTERROGATORI ES BY SP. CMSBR. | ACOPI NO
Q Let ne start with the truck wash issue.
Did you do any anal ysis over the |length
of time that -- considering the |length of
time that Public Service had been using
Venezuel an coal and other market factors?
Because you say there was a risk. But did
you do anything to assess that risk other
t han just | ook at what happened after the
fact?

A We did not performthat analysis. W used
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the data in the file as the basis of our
opinion that there was a single supplier

concentrati on.

Q And the single supplier posed a risk that

you saw. And your position, if | understand
correctly, is that the sharehol ders of

Public Service should share in that risk?

A Yes. Qur position is that they should

share. W are recommending full return of
the cost of it, but not a profit on the

facility.

Q | understand that part. But when you

assessed the risk at the tine of
construction, you don't have any way to
determ ne whether that was a high risk or a
low risk that ultimately the Venezuel an coal

will no | onger be used. O do you?

A | don't. |If Venezuelan coal was the only

source of coal to make the facility
viable -- and | use the word "if" -- then
there is no mtigation to that risk. |If
that risk cones to fruition, then there's
going to be cost incurred. There's a cost

to that ri sk.
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Q

My ot her question has to do with the "used
and useful"” that's contained in M.
Eckberg's testinmony fromthe prior docket

t hat was attached. | guess what is -- why
did you choose to use a 1993 through 2001 --
| guess that's your -- is that your
nunerator, and then 2009 t hrough 2012 as
your denom nator? O maybe | m xed up the
mat hematics on it.

The nunerator is recent performance over
four years. The denom nator is historical
per f or mance.

Right. But | nean, there's a | ot of

di fferences between those two peri ods of
tinme.

Yes.

One is a three-year period and the other is
a seven-year period.

Correct.

And then there's eight years in between that
aren't even referenced. Wiy did you choose
t hose nunbers?

The attenpt was to show t he current

over-capacity using nost recent data.

135

DE 11- 250} [Day 3/ Morning Session ONLY] {10-16-14}




© 00 ~N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0 ~N O O M W N B O

[WITNESS: BRENNAN]

Rat her than it be one year, a four-year

peri od was chosen to snooth out the effect.

Q Wiy didn't you conpare, for instance, with

maybe 2002 t hrough 20077

A Part of the argunent includes the fact that

historically, Merrimack was built as a

basel oad facility prior to conpetition
comng into the state. And nany changes

exi st in that nunerator, where PSNH has to
go out and conpete to sell its power, versus
hi storically when that wasn't a factor and
when PSNH operated at a very high capacity.
So we used the longer period historically

whi ch was avail able to us.

Q But do these -- | nean, is 2009 when they

had to start to conpete, or was it a

di fferent date?

A This is a judgnent as to how this fraction
gets created. And you could use -- | nean,
it's a judgnent call. W used 2009 to 2012.

| think if you extend it, the years, it nmay
change the fraction, but it will not change
the indication that there is excess

capacity.
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And then --

Probably on a pernanent basis.

And then, if | understand at |east the
testinony that's attached by M. Eckberg, |
mean, in that testinony you were neking a
claimfor that sort of treatnent for the
entire fleet of generation of Public
Service; is that correct?

Fossil fuel.

Fossi |l fuel.

Yes.

No further questions.

| NTERROGATORI ES BY CVSR. HONI GBERG

Q

M. Brennan, good afternoon. | have a
questi on about the "used and useful." Going
on sonething you were discussing with M.
Bersak, and |'ve forgotten the exact phrase
that M. Bersak used. But | think he said
sonething like, Isn't that the regulatory --
or isn't that how the regul ati on works? And
| thought what you were going to say was,
"Yes, but we're | ooking to change that."
Isn't that essentially what you' re saying:

We're | ooking to nove away from what has
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been the traditional way of doing things

because this is a unique situation?

A Yes, this is a unique situation. | agree
with that.
Q And woul d conme with that an acknow edgnent

that you are, in fact, suggesting that we

change the way assets |like that are treated;

correct?
A | agree, yes.
Q It struck ne when | read this the first tine

| saw it and when | reread it nore recently,
that one of the things about this version of
this proposal is that it can only go down.
And M. Bersak asked you, shouldn't it go up
i f an asset becones particularly val uabl e?
If it becones nore val uabl e t hen anybody

t hought, then it should go up. Doesn't that
seemlike a fair way to go about this if
we're going to change the way we treat

assets in certain situations?

A Yes, that would be fair, subject to an

agreenent on how things are cal cul at ed.
Yes, that would be fair.

Q Are you still -- let nme try this a different
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way.
Is this an idea you're still working on

as an approach to treating assets? Are

there nore refined versions of this thought

process goi ng on?

A | believe it could be refined. But |

believe strongly that the basic concept is
very solid; that a dimnished asset in high
capacity, that the firm-- due to, in this
case, conpetition, that the firm bears sone
risk, and that risk today is zero. They
bear zero risk on being non-conpetitive wth
Merrimack. And that's very unfair. | feel
that this is a good way to go about doing

it.

Q Thank you. | appreciate that. That's all |

have.

CVSR. HONI GBERG. M.
Chanberlin, do you have any redirect?

MS. CHAMBERLIN: Just to
conplete the record, M. Brennan referred to
capacity factor, and we have that data. 1'd
ask that it be nmarked as the next exhibit.

This is testinony filed by PSNH i n anot her
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docket .
CMSR. HONI GBERG  This is 70.
(The docunent, as described, was herewi th
mar ked as EXHIBIT 70 for identification.)

CVBR. HONI GBERG M.
Chanberlin, are you going to ask hi m any
questions about this, or are you just
getting this in the record?

M5. CHAMBERLI N: No, I'm
getting it in the record. And | draw your
attention to page... | believe it's Page
100.

Is that correct, M. Brennan?

THE WTNESS: Yes, that's
correct. Page 100 has Merrimack Unit 1
hi stori cal performance and Merrinmack Unit 2
hi storical performance.

M5. CHAMBERLIN: Thank you. I
have no ot her questi ons.

MR. BERSAK: This is nmarked as
an exhi bit?

CMSR. HONIGBERG  Yes, this is
70.

MR. BERSAK: PSNH objects to
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Exhibit 70. W don't think it's relevant to
this proceeding, which is the prudence of an
i nvestnment for building of a Scrubber, not
rat emaki ng treat ment subsequent to that
prudence determ nati on.

CVMSR. HONI GBERG.  And at this
point, it's been narked for identification.
At the tinme when we're | ooking to strike,
we'll have, |'m sure, sonme extended
di scussi on about a number of these exhibits.

MR, BERSAK: Thank you.

CMSR. HONIGBERG So at this
poi nt, M. Brennan, thank you. You can
stand down.

M. Patch.

MR. PATCH. | just have one
qui ck question, and maybe we can do this off
t he record, but about order of
W t nesses fromhere --

CVBR. HONI GBERG. We're goi ng
to go off the record and di scuss schedul i ng.

MR. PATCH. Ckay. Thanks.

CMSR. HONI GBERG Do we need

to do anything el se on the record before we

141
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go of f?

(No verbal response)

CVSR. HONI GBERG So we're

going to go off. Maybe that scheduli ng
di scussion will cause us to have to go back
on to tal k about when we're going to cone
back. But at this point, | think we're
pl anni ng on comng back a little before
2:00. So let's go off the record.

(Di scussion off the record)

(Wher eupon the Morning Session of Day 3

recessed at 12:18 p.m The Afternoon

Session of Day 2 is contai ned under

separate cover so designated.)

142
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of the State of New Hampshire, do hereby
certify that the foregoing is a true and
accurate transcript of my stenographic
notes of these proceedings taken at the
place and on the date hereinbefore set
forth, to the best of my skill and ability
under the conditions present at the time.

I further certify that I am neither
attorney or counsel for, nor related to or
employed by any of the parties to the
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